
                                                         1                           PILWP17-18dt.11.09.2019

       IN THE HIGH COURT OF BOMBAY AT GOA

             PIL WRIT PETITION NO.17 OF 2018

Dhatwada Usgao Citizens Forum,
Rep. by its Secretary, Vasudev Gaude & Anr. …. Petitioners 

Versus
Village Panchayat of Usgao-Ganjem,
Through its Secretary and Ors. …. Respondents 

Ms. N. Alvares and Ms. A. Gode, Advocates for the Petitioners. 
Mr. A. D. Bhobe, Advocate for Respondent No.1. 
Mr.  D.  Pangam,  Advocate  General  with  Mr.  D.  Shirodkar,  Addl.
Government Advocate for Respondent Nos.3, 4,5, 6 and 7. 
Mr. D. Lawande, Mr. P. Dangui and Mr. A. Prabhudessai, Advocates for
Respondent No.8. 
Mr. J. E. Coelho Pereira, Senior Advocate with Mr. V. Braganza and Mr. B.
Fernandes, Advocates for Respondent No.9. 
Mr. P. Dangui, Advocate for Respondent No.10. 
Mr. Kashinath Shetye present in person in MCA No.564 of 2019. 

 Coram  :  M.S. Sonak &
                                                                             Nutan D. Sardessai, JJ.

                  Date : 11th September, 2019

Oral Order ( Per M. S. Sonak, J )

Heard the learned counsel for the parties. 
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2. Arguable issues are raised. Hence Rule. Learned counsel for the

respective Respondents waive service. 

3. Mr. J.  E. Coelho Pereira, learned Senior Advocate appearing

for  Respondent  No.9  raises  two  preliminary  objections  to  the

maintainability  of  this  petition.  Firstly,  he  submits  that  since  the

Petitioners,  who complain of  non compliance with  EIA Notification of

2006,  have  an  alternate  and  efficacious  remedy  before  the  NGT,  the

present petition may not be entertained.  Secondly, he submits that most of

the  clearances  for  factory  expansion  project  of  Respondent  No.9  were

granted in the year 2016 and this petition, which was instituted in May,

2018, is therefore barred by delay and laches. 

4. The Petitioners challenge the 'in-principle' approval granted by

the Goa Investment Promotion and Facilitation Board  (Board)  under the

provisions of the Goa Investment Promotion Act, 2014,  inter alia  on the

ground  that   the  aspect  relating  to  environment  protection  has  been

ignored and further issuance of such approval virtually compels the other

independent Authorities like Planning Authorities or Panchayats to issue

clearances within 30 days on the pain of Secretary to the Government,

virtually taking over the functions of such independent Authorities.  Ms.

Alvares  pointed  out  that  already  a  Writ  Petition  No.682  of  2016

challenging the constitutional validity of the Goa Investment Promotion
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Act,  2014  has  been  admitted  by  this  Court.  She  submits  that  if  the

provisions of this Act are struck down, the approval which is even otherwise

legally infirm, will also fall. Obviously, this challenge to the “in-principle”

approval  of  the  Board  cannot  be  agitated  before  the  National  Green

Tribunal.

5. The  Petitioners  have  also  challenged  the  permissions  dated

27.01.2017  and  19.04.2017  as  renewed  from  time  to  time  by  the

Directorate  of  Mines  and Geology,  permitting the  Respondent  No.9 to

extract and transport over one million metric tonnes of minor mineral from

the  property  at  Usgao  under  Rule  53  of  the  Goa  Minor  Mineral

Concession Rules, 1985. The Petitioners contend that no such permission

could have been granted without there being any prior clearance under the

EIA Notification 2006. 

6. Considering that the challenges in this petition are composite

i.e. the challenge to the orders of the Board and permissions granted by the

Directorate of Mines and Geology, it will not be possible to uphold the

objection based upon availability of alternate remedy. Obviously, the NGT

will not be in a position to examine the challenge to the approval granted

by the Board. Therefore, to direct the Petitioners to approach the NGT for

one set of reliefs and to retain the petition in respect of other set of reliefs,

even though the reliefs  relate to one and the same project,  may not be
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appropriate.  Remedy,  if  any,  before  the  NGT  in  these  peculiar

circumstances cannot be regarded as efficacious remedy. Besides, as pointed

out by Ms. Alvares, this Court has already admitted a Writ Petition No.682

of 2016 in relation to the constitutional validity of the Goa Investment

Promotion Act, 2014, which is again an issue which cannot be gone into

by the NGT. For these reasons,  we are unable to uphold the objection

based upon availability of alternate remedy in peculiar facts of the present

case. 

7. In so far as the delay and laches are concerned, we find that

this  petition  was  instituted  in  May,  2018,  inter  alia to  challenge  the

permissions  issued  by  the  Directorate  of  Mines  and  Geology  on

27.01.2017  and 19.04.2017.  These  permissions  permit  the  Respondent

No.9 to extract and transport over one million metric tonnes of mineral ore

by virtually flattening an entire mountain within a specified period. As it

was  realized that  the extraction and transportation of  this  vast  quantity

from an area spread over 11 Ha was simply not possible within the initially

specified period, these permissions came to be renewed from time to time.

On the date of the institution of the petition, the record indicates that

hardly  20%  of  the  minor  mineral  was  extracted  and  transported  even

according  to  return  filed  by  and  on  behalf  of  the  Respondent  No.9.

Besides, the project involves the construction of a factory building which is

yet  to  even  commence.  The Petitioners  have  also  placed on record  the
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documents indicating the steps taken by them in the meanwhile.  Upon

cumulative consideration of all these circumstances, we do not think that

this petition is barred by any unexplained delay or laches.  

8. On the issue of interim relief, Ms. Alvares contends that the

impugned permissions  dated  27.01.2017 and 19.04.2017  issued by  the

Directorate of Mines and Geology in purported exercise of powers under

Rule  53  of  the  Goa  Minor  Mineral  Concession  Rules,  1985  expressly

permit  the  Respondent  No.9  to  extract  and transport  over  one  million

metric  tonnes  of  minor  mineral  from an  area  spread  over  11  Ha.  She

submits  that  such  permissions  could  never  been  issued  without  the

Respondent No.9 obtaining prior environmental clearance in terms of EIA

Notification of 2006. She submits that the provisions of the Environment

(Protection ) Act, 1986 and consequently, the EIA Notification of 2006 has

an overriding effect and the activity of this nature can never be permitted

without  prior  environmental  clearance.   She  therefore  submits  that  the

extraction and transportation of this magnitude which involves flattening

of entire mountain, must be stopped since, the same is not backed by any

environmental clearance. 

9. Mr. J. E. Coelho Pereira and Mr. D. Pangam, learned Advocate

General for the State of Goa submit that in this case there is no mining or

mining operations undertaken by Respondent No.9 and therefore, the EIA
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Notification of 2006 is not at all applicable. They submit that the Schedule

to the EIA Notification of 2006 is quite clear, in that, it refers to “ Mining

Lease Area”.  They submit that in this case no mining lease is granted in

favour  of  Respondent  No.9  and  consequently,  there  is  no  question  of

describing the area from which the extraction and transportation is being

permitted, as “Mining Lease Area”. They submit that Rule 53 of the  Goa

Minor Mineral Concession Rules, 1985, expressly exempts the applicability

of the Rules to the extraction of minor mineral or mineral which may be

found in the course of building of any structure.  They submit that the

permission was granted under Rule 53 only because the Respondent No.9

was required to pay royalty in respect of minor mineral to be so extracted

and transported. They submit that the Respondent No.9's project involves

the  investment  of  over  100  crores.  They  submit  that  the  project  will

generate  employment  to  the  locals.   They  submit  that  the  permissions

granted  by  the  statutory  authorities  are  independent  of  “in  principle”

approval issued by the Board. For all these reasons, they submit that no

interim relief may be granted. 

10. There is no dispute that the impugned permissions issued by

the  Directorate  of  Mines  and Geology  permit  the  Respondent  No.9  to

extract and transport over one million metric tonnes of minor mineral from

the property which admeasures over  11 Ha. The impugned permissions

bear the following title “Permission under Rule 53 of the Goa Minor



                                                         7                           PILWP17-18dt.11.09.2019

Mineral Concession Rules, 1985”.

11. Rule  53  merely  provides  that   nothing  in  the  Goa  Minor

Mineral Concessions Rules, 1985, shall apply  to the extraction of minor

mineral or minerals which may be found in the course of building of any

structure or road or opening wells by any person provided, however, that

royalty at the rates specified in Schedule-I shall be payable on the minor

mineral so extracted by him.

12. The  Ministry  of  Environment  and  Forests,  in  exercise  of

powers conferred by the Environment ( Protection ) Act, 1986 has issued

the Environment Impact Assessment Notification, 2006 (EIA of 2006 ).

Clause 2 of EIA of 2006 provides that the   projects or activities falling

under  Category  'A'  in  the  Schedule  shall  require  prior  environmental

clearance from the concerned Regulatory Authorities  in the Ministry of

Environment and Forests (MOEF) and the projects or activities falling in

Category  'B'  in  the  said  Schedule  shall  require   prior  environmental

clearance at the State level i.e. the State Environment Impact Assessment

Authority ( SEIAA ), before any construction work or preparation of the

land by the project  management except for securing the land, is started on

the project  or  activity.  This  clause  also  provides  that  for  expansion and

modernization of existing projects or activities listed in the Schedule to this

Notification with addition of capacity beyond the limits specified for the
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concerned sector  i.e.  the projects  or  activities  which cross  the threshold

limits even after expansion or modernization. 

13. Entry 1 in the Schedule to EIA of 2006 refers to   “Mining,

extraction of natural resources and power generation ( for a specified

production capacity )”. Entry 1(a) provides that for “mining of minerals”

where mining lease area is less than 50 Ha or equal to or more than 5 Ha,

the prior environmental clearance from the SEIAA is necessary. There is a

general exemption granted to mineral prospecting ( not involving drilling )

provided that the concession areas have got previous clearance for physical

survey. 

14. Now, as if  the impugned permissions dated 27.01.2017 and

19.04.2017  are  perused,  it  is  clear  that  the  Directorate  of  Mines  and

Geology  has  expressly  permitted  the  Respondent  No.9  to  extract  and

transport over one million metric tonnes of minor mineral from an area

which is about 11 Ha. Such permissions have been issued by resort to Rule

53 of the Goa Minor Mineral Concession Rules, 1985. At least prima facie,

there is nothing in Rule 53 to suggest that the project or activity which

involves the extraction of over one million metric tonnes of minor mineral

after flattening an entire mountain from an area of about 11 Ha, will not

attract  the  provisions  of  EIA  of  2006  and  thereby  require  no  prior

environmental  clearance.  Rule  53,  at  the  highest  recognizes  that  such
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extraction of minor mineral by the Respondent No.9 is in the course of

building a structure and therefore, the provisions of Goa Minor Mineral

Concession Rules, 1985 may not apply to such extraction. Rule 53, at the

highest  may  exempt  the  Respondent  No.9  of  compliance  with  the

formalities and procedures which any other party desirous of extracting and

transporting  the  minor  mineral  may require  compliance  under  the  said

Rule. However, there is really nothing in Rule 53 which exempts such a

party from complying with EIA Notification of 2006, when it comes to

extraction and transportation of over one million metric tonnes of minor

mineral from an area of about 11 Ha. 

15. The provisions of the Environment (Protection) Act, 1986 as

well as the EIA 2006 have overriding effect and will therefore prevail over

the provisions of the Goa Minor Mineral Concession Rules, 1985. Further,

even Mr. Pereira and Mr. Pangam agreed that if the mining lease was to be

granted to  Respondent  No.9  to  extract  and transport  the  ore  from the

property admeasuring 11 Ha, the EIA 2006 would be attracted. If this be

so,  then  merely  because  Rule  53  exempts  the  Respondent  No.9  from

application  of  the  Goa  Minor  Mineral  Concession  Rules,  1985  in  the

matter  of  execution  of  formal  lease  deed  or  compliance  with  other

procedural formalities, we cannot  prima facie accept that such exemption

will further exempt the Respondent No.9 from compliance with the EIA

2006. 
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16. Besides the precise meaning to be assigned to the expression “>

5 Ha of mining lease area” is an issue which requires further consideration.

In the State of Karnataka and others Vs Subhash Rukmanyya Guttedar

& others1, the Hon'ble Apex Court has held that the normal connotation

of  the  term  lease  is  the  preservation  of  the  demised  estate  to  be  in

occupation and enjoyment thereof for a specified period or in perpetuity

for consideration; the corpus by user thereof does not disappear and at the

expiry of the term or on termination the same is handed over to the lessor

subject to the terms of the contract, express or implied. A right to carry on

mining  operations  in  the  land,  on  surface  or  sub  soil  is  to  extract  the

specified quantity of the minerals found therein; to remove and appropriate

that  mineral.  Section  9  of  the  Mines  and  Minerals  (Regulation  and

Development) Act, 1957 affords the guidance in this behalf. It would mean

destruction of the estate leased out and appropriation thereof on payment

of consideration i.e.  royalty.  Therefore, it  is  a right to enjoy immovable

property within the meaning of Section 105 of the Transfer of Property

Act.

17. In the aforesaid case, though no right, title or interest had been

created in favour of the contractor, but, the contractor had been permitted

to remove and use the minor minerals in the execution of the works as his

right to enjoy immovable property spoken of in Section 105 of the T.P. Act

1 1993 Supp (3) SCC 290 



                                                         11                           PILWP17-18dt.11.09.2019

which means the right to enjoy the property in the manner in which that

property  can  be  enjoyed.  Therefore,  the  issue  as  to  whether  the  EIA

Notification of 2006 contemplates, as of necessity, the execution of formal

mining lease agreement or whether, the EIA Notification of 2006 will be

attracted, even when a party is permitted to extract and transport the minor

mineral of over one million metric tonnes spread over an area of 11 Ha, is a

serious issue which requires serious consideration.  

18. The  object  of  Environment  (Protection)  Act,  as  also  EIA

Notification  of  2006  is  to  ensure  that  the  extraction  of  ore  or  its

transportation  beyond  threshold  limits  warrant  regulation  by  the

Authorities constituted under the Environment (Protection) Act, 1986 or

the Authorities constituted under the EIA Notification of 2006. Therefore,

on the basis,  that in the present case, no actual mining lease as such is

granted to  the  Respondent  No.9 even though,  the  Respondent  No.9 is

permitted  to  extract  and  transport  over  one  million  tonnes  of  minor

mineral from an area in excess of 5 Ha, we cannot, at least prima facie say

that the EIA Notification of 2006 is not at all applicable to the activities of

extraction and transportation being undertaken by Respondent No.9 in the

present case.

19. At least prima facie, we feel that prior environmental clearance

may be necessary in terms of the EIA 2006, since admittedly the threshold
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limits prescribed in the EIA Notification refers to mining in an area equal

to or greater than 5 Ha in case of Category 'B' projects.   The Respondent

No.9, in terms of the impugned permissions is permitted to extract over

million metric tonnes of minor mineral from an area of about 11 Ha. 

20. At this stage, it is necessary to note that the EIA Notification of

1994 had not made any provisions for environmental clearance in respect

of minor minerals. However, there is a departure in the EIA Notification of

2006, which will apply to mining of minor minerals from the lease area of

5  Ha  and  above  and  consequently,  such  activities  will  require

environmental clearance either from MOEF or SEIAA as the case may be.

This was in fact  noticed by the Hon'ble Supreme Court in the case of

Deepak  Kumar  Vs  State  of  Haryana2.  Further,  even  directions  were

issued in the order dated 27.01.2012 that in the meanwhile, even leases for

extraction of minor minerals including renewals for areas of less than 5 Ha

be granted by the States/Union Territories only after getting environmental

clearance from the MOEF. 

21. Mr. Pereira and Mr. Pangam also contended that in this case

the Respondent No.9 is not undertaking any mining operations as defined

under  Section  3(d)  of  the  Mines  and  Minerals  (  Development  and

Regulation  )  Act,  1957.  This  provision  defines  “mining  operations”  to

2 (2012) 4 SCC 629
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mean any operations undertaken for the purpose of winning any mineral.

In Bhagwan Dass Vs State of U. P. and others,3 the Hon'ble Apex Court

has held that it is wrong to assume that mines and minerals must always be

sub-soil and that there can be no minerals on the surface of the earth. The

Act and Rules also show that minerals need not be subterranean  and that

mining operations  cover  every  operation undertaken for  the  purpose of

"winning" any minor mineral. "Winning" does not imply a hazardous or

perilous activity. The word simply means "extracting a mineral" and is used

generally  to  indicate  any  activity  by  which  a  mineral  is  secured.

"Extracting",  in  turn,  means  drawing  out  or  obtaining.  A  tooth  is

'extracted' as much as it fruit juice and as much as a mineral. Only,  the

effort varies from tooth to tooth, from fruit to fruit and from mineral to

mineral. 

22. In  Samaj  Parivartana  Samudaya  &  others  Vs  State  of

Karnataka and others,4 the contention that the dumping of mining waste

(overburden dumps) do not constitute operations under Section 3(d) of the

Mines  and  Minerals  (  Development  and  Regulation  )  Act,  1957   was

rejected  as  being  “too  naive  for  acceptance”.  The  Hon'ble  Apex  Court

observed that the wide terms of the definition contained in Section 3(d) of

the  MMDR Act  encompasses  all  such  activities  within  the  meaning  of

expression “mining operations”. 
3   (1976)3 SCC 784

4 (2013) 8 SCC 154
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23. The  impugned  permissions,  in  the  present  case,  permit  the

Respondent  No.9  to  “extract”  over  one  million  metric  tonnes  minor

mineral  from  an  area  of  about  11  Ha.  Taking  into  consideration  the

observations of the Hon'ble Apex Court in Bhagwan Dass  ( supra ) in the

context of phrases “ extracting” and “winning” in the Mines and Minerals (

Development  and  Regulation  )  Act,  1957,  at  least  prima  facie,  we  are

unable to accept the contention that the impugned permissions have no

nexus whatsoever with any mining operations. If this were so, we really fail

to understand as to why the State was required to invoke the provisions of

the Goa Minor Mineral Concession Rules, 1985 for not only granting such

permissions  to  the  Respondent  No.9  to  extract  and  transport  minor

minerals  on such a  scale but further  requiring the Respondent  No.9 to

remit  “royalty”  of  Rs.  1,03,02,336/-  (  One  Crore  Three  Lakhs  Two

Thousand Three Hundred and Thirty Six Only ) towards the extraction

and transportation of such minor mineral. Besides the material produced

on record indicates that for the transportation of such a huge quantity of

minor mineral,  almost  1450 transit  passes will  be required to be issued

thereby necessitating 145000 signatures for authentication. This only gives

an  idea  the  number  of  transport  trucks  that  will  be  necessary  for

transportation  of  such  a  huge  quantity  of  minor  mineral  by  virtually

flattening an entire mountain. 

24. All the aforesaid observations made by us are only prima facie
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and  for  the  purpose  of  briefly  addressing  the  submissions  made  by

Mr. Pereira and Mr. Pangam on behalf of Respondent No.9 and the State

Government.  However, in the matter of this nature we will have to invoke

the precautionary principle because the refusal of any interim relief, will

possibly result in presentation of a situation of fait accompli. The EIA 2006

contemplates “prior clearance”. If the activity is permitted to proceed in

terms of the impugned permissions any further, then, the entire purpose of

having EIA 2006 might stand defeated. The balance of convenience in such

matters cannot be simply addressed on the basis that the cost of project is

of Rs.100 crores or thereabouts or that such a project is likely to generate

local  employment.  These  may,  at  the  highest  be  some  of  the  relevant

consideration, but surely not the sole or only consideration. 

25. Accordingly,  by  way  of  interim  relief,  we  restrain  the

Respondent No.9 from undertaking any further activities in pursuance of

the impugned permissions dated 27.01.2017 and 19.04.2017 as renewed

from time to time, pending the hearing and final disposal of this petition. 

26. In the course of hearing, Ms. Alvares referred to some dispute

between  the  Respondent  No.9  and  the  Communidade  or  the

Administrator of Communidade on the issue of dumping of minor mineral

and submitted that there is some restraint imposed upon the Respondent

No.9 from dumping at some assigned site. There was also some issue of
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iron ore or some other ore (other than minor minerals ) being found in the

course of extraction. However, for want of any adequate material at this

stage, we do not wish to go into all such aspects.   These are matters which

can be considered at the stage of final hearing of the petition. 

27. Mr.  Pereira  then  requests  for  expeditious  hearing  of  this

petition.  This  request  is  reasonable  and  is  required  to  be  acceded  to.

Further, we clarify that neither pendency of this petition nor grant of this

interim order will come in the way of the Respondent No.9 from applying

for  the  EIA  clearance  under  the  EIA  Notification  of  2006,  no  doubt,

without prejudice to their rights and contentions that EIA Notification of

2006  is inapplicable to the activities presently undertaken by them.   If

such application is made, the SEIAA to consider such an application in

accordance  with  law and on its  own merits,  on the  basis  that  the  EIA

Notification of 2006 is in fact applicable notwithstanding the pendency of

this petition and grant of this interim order. In fact, any determination by

the SEIAA, will also assist this Court in determining the issue as to whether

the  extraction  and  transportation  of  over  one  million  tonnes  of  minor

mineral  by  flattening  an  entire  mountain  is  indeed  an  environmentally

benign  activity requiring no clearance whatsoever under the provisions of

Environment  (Protection)  Act,1986  in  general  and  EIA Notification  of

2006 in particular. 



                                                         17                           PILWP17-18dt.11.09.2019

28. We  grant  the  parties  two  months  time  to  complete  the

pleadings. After the pleadings are complete, we grant the parties liberty to

apply for a fixed date for final disposal of this petition, hearing of which is

now ordered to be expedited. 

 

   Nutan D. Sardessai, J  M.S. Sonak, J         

at*                                                                  


