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Letter from the Executive Director
In this comprehensive guide, we explore various financial and tax planning issues that arise for
mixed nationality couples in which one spouse is a U.S. citizen or long-term permanent resident
and the other is not.

For the purposes of this guide, we use the term non-U.S. spouse to refer to any individual who
is not a U.S. tax resident. The non-U.S. spouse is almost always not a U.S. permanent resident
nor a U.S. citizen, as both such individuals are required to pay U.S. taxes on worldwide income.
However, some holders of nonimmigrant visas may not be considered U.S. tax residents even if
they are living in the U.S. for a period of time with their spouse.

When one spouse is a U.S. tax resident and the other is not, financial and tax planning issues
may become more complicated. If you find yourself serving clients in this situation, several
major decisions will likely come into play. At some point during the planning process, you and
your clients may be asking one or more of the following questions:

1. Should the non-U.S. spouse be brought into the U.S. federal tax system?
2. Should the non-U.S. spouse apply for a green card instead of a temporary U.S. visa?
3. If they do, what steps should be taken to protect the couple financially and optimize their

tax planning strategies?
4. Should the U.S. spouse relinquish their U.S. citizenship or green card status?
5. If they do, what are the exit tax implications, if any, given their overall financial situation?
6. In which country should mixed nationality couples hold the majority of their assets?
7. How should mixed nationality couples structure their estate planning to mitigate tax

burdens?

The answers to these questions will have long-term implications for your clients’ financial and
tax planning situation. The wrong decisions can cost your clients dearly in tax liability to both the
U.S. government and, in many cases, the non-U.S. spouse’s home country. It is vital that you
are prepared to walk through a variety of scenarios with them to understand what makes sense
for them given their situation.

This guide is intended to give you food for thought in considering these decisions, but it is most
certainly not financial or tax advice. You are advised to seek your own legal and financial
counsel for your clients’ individual circumstances.



Financial Planning Concepts
Before we dive in, there are five essential financial planning concepts to familiarize yourself
with. Some of these concepts may be commonplace in your practice regardless of who you’re
serving, while others pertain specifically to mixed nationality couples. These concepts include:

1. Legal vs. tax residency
2. Situs of assets and source of income
3. Location of assets
4. The couple’s wealth combination preferences
5. Immigration options

A deep understanding of each of these concepts and how they apply to different couples’
circumstances is essential for proper financial planning for mixed nationality couples.

1. Legal Residency vs. Tax Residency vs. Estate Residency
It is important for financial planners to understand the nuanced differences in the definitions of
residency in legal, tax, and estate contexts because the definitions of residency are indeed
different across each of the three realms. It is not enough to say that one is a “resident” of the
United States when discussing their financial planning considerations.

Legal Residency

The U.S. Department of State and the U.S. Citizenship and Immigration Services (USCIS) are
the two most important agencies that oversee matters of legal residency. According to U.S.
immigration laws, there are four categories of legal residency, which are important to understand
for immigration purposes:

● U.S. citizens
● Permanent or conditional residents (e.g., green card holders)
● Non-immigrants (i.e., temporary residents)
● Undocumented residents

How an individual is categorized in terms of legal residency may have little bearing on their tax
residency—and thus their tax obligations to the U.S., as the IRS applies their own tests to
determine whether an individual is considered a tax resident. This means that undocumented
residents in the U.S. may not have legal residency status, but they may still be required to pay
taxes. Tax residency is often determined by a substantial presence test (see below).

https://www.state.gov/
https://www.uscis.gov/


Tax Residency

The IRS has jurisdiction in all matters of tax and estate residence. And indeed, the IRS has
fewer qualms than the Department of State or USCIS about who is considered a resident for tax
purposes. According to the IRS, U.S. citizens and legal permanent residents are always
considered U.S. tax residents, even if those individuals are not living in the U.S. (for any matter
of time). No matter where they live, U.S. citizens—and in many cases, legal permanent
residents living outside the U.S.—must still pay U.S. taxes.

The IRS defines non-citizens as either U.S. resident aliens (e.g., permanent residents, green
card holders) or nonresident aliens. Resident aliens who have a green card are almost always
considered U.S. tax residents, but other resident aliens may be considered tax residents as
well. Other resident aliens may include individuals who hold a nonimmigrant visa, for instance. If
an individual passes a substantial presence test, they may be subject to U.S. taxes.

The substantial presence test requires individuals to pay U.S. taxes if they meet the following
qualifications:

● They have resided in the U.S. for at least 31 days of the current calendar year
● They have resided in the U.S. for at least 183 days over the past three calendar years

(including the current year) with each year’s number of days proportioned differently.
○ All the days present in the current year, and
○ ⅓ of the days present in the first year before the current year, and
○ ⅙ of the days present in the second year before the current year

Days of residence are typically counted as the cumulative number of days an individual is
physically present in the United States. Given the broad definition, there are a number of
exceptions where days are not included, such as days an individual is unable to leave the U.S.
due to a medical condition, or days spent working in the U.S. commuting from Mexico or
Canada, among others.

In addition to exempt days, exemptions also exist for certain individuals. Individuals holding
certain types of student, teacher, or foreign government class visas may have their days
exempted from the substantial presence test. Note that these exemptions only apply where you
are in the U.S. as an exempt individual. If you return and do not fit within one of these
classifications, the days of presence will no longer be excluded.

Only nonresident aliens—individuals who are not U.S. citizens, do not possess a green card, or
do not pass a substantial presence test—are excluded from U.S. tax obligations unless they
earn income from a U.S. source.

Estate Residency
Finally, federal estate taxation uses its own method to determine residency—one based on
domicile rather than presence. The term residence refers to someone’s physical location for an
(often) legislated period of time, however temporary in their long-term plan. Domicile, on the
other hand, refers to an individual’s intent for their permanent home. For example, even if an



individual lives in Australia now, they may be considered a U.S. domicile if they intend to retire
to the U.S. and make their home there permanently in the future.

Therefore, domicile is somewhat subjective. It is determined based on someone’s intent to
return permanently to a specific country, knowing that no one is able to predict the future with
complete certainty. You can have multiple residences, but you cannot have multiple domiciles.
Knowing your client’s domicile is critical for proper financial and tax planning.

In the context of estate planning, domicile determines where one’s will is probated as well as
whether property ownership is shared with a spouse. An unclear domicile may lead to estate
taxes from multiple jurisdictions and complicate details, such as the size of one’s estate that can
be left to heirs.

The distinctions between legal, tax, and estate residency are important for financial advisors to
understand. U.S. citizens and resident aliens who have married a non-U.S. citizen are still
subject to U.S. tax laws, even if that individual is living in their spouse’s home country (or any
other country, for that matter). They will also be subject to gift and estate taxes when passing
property on to their non-U.S. spouse, which may influence how they choose to pass on wealth.

2. Situs of an Asset
Situs is a Latin term that means “position” or “site,” which in the law is a term that refers to the
location of property for legal and tax purposes. Tangible property, such as real estate, physical
currency, and vehicles located in the U.S. are easily identifiable as U.S. situs property. Likewise,
bank accounts, investment accounts, and retirement accounts held and administered by U.S.
financial institutions are considered U.S. situs property.

It is more complex to determine the location of intangible property that would be considered
U.S. situs property. However, any intangible property that is considered U.S. situs property is
subject to U.S. tax laws regardless of whether a U.S. tax resident owns the property or not.
Intangible property may include assets such as brand names, patents, trademarks, and
copyrights. By some standards, assets such as stocks, bonds, life insurance policies, and
qualified retirement plans are also considered intangible property. Some intangible assets that
would not be considered U.S. situs property are U.S.-listed American Depository Receipts
(ADRs), stock of foreign companies, publicly traded bonds, and offshore mutual funds.

It’s important to understand the concept of U.S. situs property because nonresident aliens are
generally only subject to transfer taxes (i.e. gift and estate taxes) on assets that are considered
U.S. situs property, which has important implications for estate planning. Additionally, assets not
considered U.S. situs property may not be subject to transfer taxes if a U.S. non-citizen spouse
elects to become a resident, citizen, or joint filer of the U.S.



In many cases (but not all), mixed nationality couples will want to hold their assets in their
anticipated long-term country of residence, or domicile. They must consider the long-term
consequences of their living situation and retirement plans in addition to tax planning each year.

3. Source of Income
Source of income refers to the country from which income is deemed to originate from.
Determining a source of income sounds easy to identify in theory, but is much more complex in
practice. The country from which income is derived generally has first taxing rights to that
income, and whether any further income tax is owed to more than one country is dependent on
several factors.

Appropriately determining the source of income is an important financial planning concept for
mixed nationality couples because subsequent tax implications for the U.S. spouse will have an
impact on whether they should file their taxes as married filing jointly or married filing separately.

For a U.S. person, the relative tax rate of the U.S. over the source or resident country plays a
role in whether income tax is owed to the U.S. For example, if the foreign country has higher tax
rates than the U.S., the couple may be able to claim a tax credit that would reduce their taxable
income for the U.S. However, a foreign tax credit may be allowable regardless of whether the
tax rate is higher or lower in the other country. If the rate is higher and the income is
subsequently taxed in the U.S., it is likely the foreign tax credit will eliminate any U.S. income
taxes owed on this income.

The U.S. does allow for a Foreign Earned Income Exclusion (FEIE), which means that U.S. tax
residents living abroad who meet certain requirements can exclude income up to a certain
amount of foreign-sourced earned income from being taxed by the U.S. Passive foreign income
streams are not applicable for the FEIE. The amount of the exclusion is upwards of $100,000
but is adjusted each year for inflation ($108,700 U.S.D in 2021, $112,000 U.S.D in 2022). If the
U.S. spouse makes above this amount, they will need to consider their filing status even more
carefully.

4. Couple’s Wealth Combination Preferences
Wealth combination preferences, or how a couple manages their money together, are relevant
for any couple you serve, but are especially crucial for mixed nationality couples. At a minimum,
the couple’s wealth combination preferences should have some bearing—likely a significant
amount—on their financial and tax planning decisions.

It’s now old-fashioned to assume that all married couples prefer to wholly combine their
finances. And in reality, mixed nationality couples who prefer to keep their finances separate
may have more planning opportunities than couples who have already combined everything,
although not always.

https://www.irs.gov/individuals/international-taxpayers/foreign-earned-income-exclusion


Of course, it’s still worth discussing the pros and cons of different wealth combination
approaches with mixed nationality couples you work with. When they know all their options,
couples may find that an opportunity to save significantly on taxes has a huge influence on their
decisions to combine finances or keep them separate.

For mixed nationality couples, one of the main advantages of opting a non-U.S. spouse into the
U.S. tax system is for the couple to enjoy a better tax filing status as married filing jointly. In an
effort to encourage most couples to file joint returns, the U.S. extends several tax incentives to
couples who do so.

Some of these incentives include a larger standard deduction as well as the possibility of
qualifying for multiple tax credits, such as the Earned Income Tax Credit and the Child and
Dependent Care Tax Credit. Married couples who file separately face a much lower standard
deduction and may be automatically disqualified from receiving those tax credits.

However, it won’t always make sense for the couple to file their taxes jointly despite the
advantages of the joint filing status. For example, if the non-U.S. spouse is the main household
provider or earns significantly more than the U.S. spouse, their earned income is above the U.S.
foreign earned income exclusion (FEIE), and they reside in a low-tax or no-tax jurisdiction, it
may be best not to opt them into the U.S. financial system. In this case, the non-U.S. spouse
would have to report worldwide income to the U.S., which may be inadvisable if their high
income currently has little to no tax liability.

On the other hand, the married filing jointly status could make sense for couples where the U.S.
spouse is the breadwinner in a low/no tax country. If reporting the non-U.S. spouse’s worldwide
income and assets wouldn’t make a significant difference to their tax liability, they may be able
to still take advantage of joint filing incentives.

However, if the non-U.S. spouse owns a considerable amount of the couple’s wealth, will one
day inherit a substantial amount of foreign-sourced wealth, or will earn a significant amount of
foreign-sourced income in the future, it likely won’t make sense to opt them into the U.S.
financial system. This can be particularly relevant if the non-U.S. spouse has any of the
following assets:

● A portfolio of Passive Foreign Investment Company (PFIC) investments, unless they
plan to sell the PFICs

● Shares in a foreign corporation which would make that spouse subject to the U.S.
controlled foreign corporation (CFC) tax rules

● A non-U.S. trust that is subject to the U.S. foreign trust reporting and tax rules
● An expected future inheritance

Most of these scenarios are punitively taxed by the U.S., so the advantages inherent to the
married filing jointly status may not outweigh the considerable financial liability of subjecting
these assets to the U.S. tax system.

https://www.irs.gov/credits-deductions/individuals/earned-income-tax-credit-eitc
https://www.irs.gov/taxtopics/tc602
https://www.irs.gov/taxtopics/tc602
https://www.irs.gov/individuals/international-taxpayers/foreign-earned-income-exclusion
https://www.irs.gov/individuals/international-taxpayers/foreign-earned-income-exclusion


This is why it’s so important for mixed nationality couples and their financial advisors to consider
every consequence of opting a non-U.S. spouse into the U.S. tax system. The benefits
associated with filing status should not be the only thing couples should use to determine if they
should bring the non-U.S. spouse into the U.S. financial system. Other important considerations
include, but are not limited to:

● Their existing tax residence statuses in the U.S. and elsewhere
● Where the couple lives now
● Where the couple intends to retire (intended domicile)
● Each member’s contribution to household income
● Relative wealth holdings (i.e., in whose name assets are held)
● Future inheritances

5. Immigration Options
Contrary to popular belief, a non-U.S. citizen does not automatically become a U.S. citizen or
permanent resident when they marry a U.S. citizen. In truth, mixed nationality couples have
many options to determine their preferred immigration status and must weigh a variety of factors
when making decisions regarding immigration.

There are many reasons why couples would not choose to change their immigration status once
a mixed-nationality marriage has taken place. For example, if the couple plans to live outside of
the U.S., there may be no reason to consider applying for the non-U.S. spouse to become a
citizen or lawful permanent resident, especially given the costs, time commitments, and financial
complications of doing so.

As stated above, the non-U.S. spouse may not want to pursue immigration options for a variety
of reasons. If they are the primary breadwinner and their source of income is from another
country with a lower tax rate than the U.S., there are few advantages to opting that individual
into the U.S. tax system. The same holds true if the non-U.S. spouse has a significant portfolio
of PFICs or is a major shareholder in a foreign corporation with no plans to sell such assets.

For couples who do wish to pursue immigration options to the U.S., they have several routes
available. The U.S. spouse may act as a sponsor for an immigrant visa for their non-U.S.
spouse, or the non-U.S. spouse may seek out a green card to become a lawful permanent
resident. It should be noted that even if the non-U.S. spouse does not become a U.S. citizen or
lawful permanent resident, they will still be subject to U.S. taxation if they meet a substantial
presence test.

In some cases, the U.S. spouse may wish to emigrate to their spouse’s home country or to a
third country. If this is the case, the U.S. spouse must continue reporting all worldwide income to
the U.S. as long as they are a U.S. citizen or long-term permanent resident. Only by renouncing
their citizenship or green card will the U.S. spouse leave the U.S. taxation system for income



purposes (although not always for estate tax purposes). If they meet certain criteria, they will be
subject to an exit income tax at the time of expatriation.



Tax Matters
Tax planning is perhaps the most crucial part of a mixed nationality couple’s financial plan.
Improper tax planning can result in double taxation, punitive filing requirements, and substantial
financial hardship. Proper tax planning, on the other hand, can ensure a couple’s security and
allow them to make the most optimal decisions for their financial situation.

Tax Treatment of Non-U.S. Persons

As stated above, an alien (i.e. not a U.S. citizen) falls into one of two categories for tax
purposes: nonresident alien or resident alien. Unless they are a permanent resident or meet a
substantial presence test, non-U.S. citizens are considered nonresident aliens. Nonresident
aliens are, of course, not subject to U.S. taxes on foreign earned income, but they are taxed on
any income related to U.S. trade, business, and investments (i.e., U.S. source income).

For mixed nationality couples, this means that if the U.S. citizen and their non-U.S. spouse live
in another country, the non-U.S. spouse does not have to pay income taxes to the U.S. on
income earned outside of the U.S. unless the couple files taxes jointly. The flip side of this is that
the U.S. spouse needs to file their taxes as either married filing separately, which has some
undesirable tax implications, or the nonresident spouse must opt for a 6013(g) election.

Non-U.S. citizens are considered resident aliens if they hold a green card, visa, or meet a
substantial presence test. Anyone who meets a substantial presence test for a calendar year is
considered a U.S. resident for tax purposes, regardless of green card or visa status. To meet
this test, an individual must be present in the U.S. on at least:

● 31 days during the current year, and
● 183 days during the 3-year period that includes the current year and the 2 years

immediately before that, counting:
○ All the days present in the current year, and
○ ⅓ of the days present in the first year before the current year, and
○ ⅙ of the days present in the second year before the current year

For example, Katy, a non-U.S. citizen or green card holder, was present in the U.S. for 180 days
each in the years 2019, 2020, and 2021. To determine if Katy meets the substantial presence
test for 2021, she would count the full 180 days she was present in the U.S. in 2021, 60 days in
2020 (⅓ of 180), and 30 days in 2019 (⅙ of 180). This would mean she was physically present in
the U.S. for a total of 270 days in the past three years, making her a resident alien for tax
purposes in 2021.

If, on the other hand, she had only spent 120 days in the U.S. each year, she would not be
considered a resident alien for tax purposes in 2021. Counting the full 120 days in 2021, she
would also have to add 40 days for 2020 (⅓ of 120) and 20 days for 2019 (⅙ of 120) for a total of
180 days. This places her just below the 183-day threshold.

https://www.irs.gov/pub/int_practice_units/JTO9431_02_09.PDF


Individuals who are deemed resident aliens are subject to the same taxes as U.S. citizens. All
worldwide income becomes subject to the U.S. federal tax system. And if a lawful permanent
resident has a green card for any amount of time above 8 years, they become a long-term U.S.
permanent resident. If they ever decide to relinquish their permanent resident status, they’ll be
subject to the same exit tax that U.S. citizens would be subject to if they choose to expatriate
(given they meet the requirements).

Required Tax Filing and Reporting
The IRS wants to know about all substantial income and assets owned by a U.S. tax resident
regardless of where income was earned or where assets were held over a $10,000 threshold.
Therefore, any U.S. tax resident who has ownership of foreign bank accounts with an aggregate
balance over $10,000 at any point during the year must be reported to the IRS. To file this
report, the individual should use the Financial Crime Enforcement Center’s (FinCEN) Form 114,
which is also referred to as the FBAR.

This rule applies to joint accounts held by both spouses, even if the primary owner of the
account is the non-U.S. spouse or the U.S. spouse is merely a signatory to or a beneficiary of
foreign accounts above the aggregate value.

If the couple elects to file their taxes as married filing jointly, but the non-U.S. citizen is not a
lawful permanent resident, is not a resident alien of the U.S., and has not made a first-year
election, that spouse’s individually-held foreign bank accounts are not subject to FBAR reporting
in the first year (e.g., if the non-U.S. spouse doesn't meet the substantial presence test in the
first year, but will in the following year, you can make a first year election and be a deemed
resident for the first year).

Similarly, Form 8938 (FATCA) requires U.S. citizens to report certain foreign financial assets
according to specified aggregate value thresholds, location of the assets, and tax filing status.
Aggregate value thresholds change depending on where the couple is located and whether they
elect to file taxes jointly or separately. Couples who choose to file jointly may also subject the
non-U.S. citizen spouse to file their own Form 8938 on any foreign financial assets.

There are other impacts of FATCA. For instance, FATCA can impact the couple’s ability to obtain
financial services overseas, since FATCA requires certain financial (and some non-financial)
entities to report information directly to the IRS. These entities must report financial information
on accounts held by U.S. taxpayers or by foreign entities in which U.S. taxpayers hold a
substantial ownership interest. This requirement has introduced the threat of certain financial
institutions to close the accounts of non-U.S. residents, regardless of their U.S. legal status.

Married couples filing jointly who live abroad—even if only one spouse lives abroad—in which
one spouse files a U.S. income tax return, must file a Form 8938 if the total value of their
specified foreign financial assets is more than $400,000 on the last day of the tax year or more
than $600,000 at any time during the year. They only have to file a single Form 8938 to report

https://www.fincen.gov/report-foreign-bank-and-financial-accounts
https://www.irs.gov/individuals/international-taxpayers/alien-tax-status-first-year-choice
https://www.irs.gov/individuals/international-taxpayers/alien-tax-status-first-year-choice
https://www.irs.gov/forms-pubs/about-form-8938


all the specified foreign financial assets in which either have an interest, even if the non-U.S.
spouse is not considered a U.S. tax resident. If at least one spouse lives in the U.S., they must
file Form 8938 if the value of their specified foreign financial assets is more than $100,000 on
the last day of the tax year or more than $150,000 at any time during the tax year.

If married filing separately, the U.S. spouse must file Form 8938 if the total value of their foreign
financial assets is more than $50,000 on the last day of the tax year or more than $75,000 at
any point during the tax year.

U.S. Filing Statuses
Filing status is an incredibly important component of any mixed nationality couple’s financial
planning decisions. Below we describe the pros and cons of each filing status option available to
couples in which one spouse is a U.S. resident for tax purposes. The couple’s filing status
choice has an impact on several aspects of their tax situation, including their income tax rate
and capital gains tax rate. Some of these consequences can be seen in the tax rates tables for
married couples below.

Income Tax Rates (2022)

Filing
Status

10% 12% 22% 24% 32% 35% 37%

Married
filing
separately
(MFS)

$0 to
$10,275

$10,276 to
$41,775

$41,776 to
$89,075

$89,076 to
$170,050

$170,051 to
$215,950

$215,951 to
$323,925

$323,926+

Married
filing jointly
(MFJ)

$0 to
$20,550

$20,551 to
$83,550

$83,551 to
$178,150

$178,151
to

$340,100

$340,101 to
$431,900

$431,901 to
$647,850

$647,851+

Head of
household
(HoH)

$0 to
$14,650

$14,651 to
$55,900

$55,901 to
$89,050

$89,051 to
$170,050

$170,051 to
$215,950

$215,951 to
$539,900

$539,901+

Capital Gains Tax Rates (2022)

Filing Status 0% rate 15% rate 20% rate

Married filing
separately (MFS)

$0 and $41,675 $41,675 and $258,600 Over $258,600

Married filing jointly
(MFJ)

$0 and $83,350 $83,350 and $517,200 Over $517,200

Head of household $0 and $55,800 $55,800 and $488,500 Over $488,500



(HoH)

Head of Household

The head of household (HoH) filing status is most typically used by unmarried taxpayers who
are financially responsible for qualified dependents (e.g., children, parents, other relatives) and
pay for more than half the costs of the dependent’s home. Married mixed nationality couples
who choose not to opt the non-U.S. spouse into the U.S. federal tax system may also be able to
use the HoH filing status if the U.S. taxpayer pays for more than half the cost of qualifying
dependents’ (other than the non-U.S. spouse) household living expenses.

The HoH status allows the American spouse some relief from the higher tax brackets associated
with the married filing separately (MFS) status. Additionally, they’ll enjoy a slightly higher
standard deduction than the MFS filing status. Although the consequences are more punitive
than the married filing jointly (MFJ) filing status, HoH can be a good alternative for couples for
whom it does not make financial sense to ever opt the non-U.S. spouse into the U.S. federal tax
system.

Married Filing Separate

The MFS status is typically used by mixed nationality couples if there is a big disparity in income
between the spouses and the U.S. spouse makes significantly less than the non-U.S. spouse.
This filing status can be advantageous if the lower-paid spouse can benefit from itemizing their
deductions. (Planning Point: Assuming the client’s are in a country with less favourable
mortgage deductibility options than the U.S., consider titling a mortgage in the name of the U.S.
person).

Additionally, if the non-U.S. spouse makes substantially more than the U.S. spouse, does not
have a high tax liability in their country of primary tax residence, does not live in and does not
plan to live in the U.S., and/or does not own U.S. assets, it may not make financial sense to
ever opt the non-U.S. spouse into the U.S. federal tax system. The MFS status can also be
used to shield the U.S. spouse from tax liability issues for questionable transactions (in the eyes
of the IRS) made by the non-U.S. spouse.

However, the MFS status does come with substantially more drawbacks such as lower income
thresholds for higher tax brackets and higher capital gains tax rates. This status also means the
couple will lose out on several tax credits and deductions they might have otherwise benefitted
from.

Married Filing Jointly

The IRS prefers married couples to file their taxes jointly, and thus offers the highest incentives
to couples who do so. Some advantages to the MFJ status include the fact that only one Form



1040 needs to be filed each year. There are also various benefits, deductions, and tax breaks
that are simply not available when filing separately.

For example, couples filing jointly receive the largest standard deduction each year, allowing
them to deduct a significant portion of their income without itemizing. Additionally, joint filers
qualify for higher income thresholds for income taxes, capital gains tax rates, and more. Joint
filers can also increase their retirement contributions and may receive access to more tax
credits, such as the Earned Income Tax Credit and the Child and Dependent Care Tax Credits.

Despite the advantages of electing the MFJ status, joint filing status in the U.S. still may not
make sense when the non-U.S. spouse meets any of the following criteria:

● They don’t expect to move to the U.S. in the future for any significant amount of time
● They are the main household provider or earn significantly more than the U.S. spouse,

their earned income is above the U.S. foreign earned income exclusion (FEIE), and they
reside in a low-tax or no-tax jurisdiction

● They own a considerable amount of the couple’s wealth, particularly:
○ A portfolio of Passive Foreign Investment Company (PFIC) investments, unless

they plan to sell the PFICs
○ Shares in a foreign corporation which would make that spouse subject to the U.S.

controlled foreign corporation (CFC) tax rules
○ A non-U.S. trust that is subject to the U.S. foreign trust reporting and tax rules
○ An expected future inheritance

● The couple prefers not to combine wealth

6013(g) Election

The 6013(g) election represents a couple’s decision to opt a non-U.S. spouse into the U.S.
federal tax system. Upon this election, the non-U.S. spouse would be considered a U.S. tax
resident. The decision to bring the nonresident spouse into the U.S. tax system is a
once-in-a-lifetime election for both parties (even if they divorce and later remarry!).

If the couple chooses to make this decision, they will sign and attach a statement to their first
joint tax return. The statement should include their decision to make the election as well as their
qualifications to do so. They will not be qualified to make this election if they are not married or if
either spouse has made the election before, even in a previous marriage.

Consequences of Making the 6013(g) Election

The decision to make a 6013(g) election will likely have lifetime consequences for the couple’s
financial planning and tax considerations. The couple will be required to disclose each spouse’s
worldwide income on their annual tax return. If the non-U.S. spouse is affected by one or more
of the criteria above, this decision can cost them dearly in tax obligations.

https://www.irs.gov/individuals/international-taxpayers/taxpayers-living-abroad
https://www.irs.gov/individuals/international-taxpayers/taxpayers-living-abroad
https://www.irs.gov/credits-deductions/individuals/earned-income-tax-credit-eitc
https://www.irs.gov/taxtopics/tc602
https://www.irs.gov/individuals/international-taxpayers/foreign-earned-income-exclusion


Additionally, even if the non-U.S. spouse’s income is not being taxed heavily in their home
country, earning a substantially higher foreign income than the U.S. spouse may unnecessarily
expose the couple to greater tax liability if the non-U.S. spouse is brought into the U.S. tax
system. It’s important to consider all consequences before making this decision.

Of course, there are consequences to not opting a non-U.S. spouse into the U.S. tax system as
well. If the couple does not make a 6013(g) election, the U.S. spouse will likely have to file as
married filing separately or as head of household, meaning they will lose deductions, tax credits,
and other incentives they would have received if filing jointly.

Factors to Consider in Determining Whether to Make a 6013(g)
Election

Couples must consider a number of factors when determining whether to make a 6013(g)
election. As stated above, it will typically not make sense to opt the non-U.S. spouse into the
U.S. federal tax system if the non-U.S. spouse:

● Doesn’t expect to move to the U.S. in the future for any significant amount of time
● Is the main household provider or earn significantly more than the U.S. spouse, their

earned income is above the U.S. foreign earned income exclusion (FEIE), and they
reside in a low-tax or no-tax jurisdiction

● Owns a considerable amount of the couple’s wealth, particularly:
○ A portfolio of Passive Foreign Investment Company (PFIC) investments, unless

they plan to sell the PFICs
○ Shares in a foreign corporation which would make that spouse subject to the U.S.

controlled foreign corporation (CFC) tax rules
○ A non-U.S. trust that is subject to the U.S. foreign trust reporting and tax rules
○ An expected future inheritance

In some cases, the FEIE may allow a non-U.S. spouse to opt into the U.S. financial system
without substantially increasing the couple’s tax liability. The FEIE amount increased for the tax
year 2022 to $112,000, up from $108,700 in 2021. If the non-U.S. spouse does not earn more
than the exclusion amount, and their income is not likely to increase substantially above the
FEIE, it may make sense to opt the non-U.S. spouse into the U.S. taxation system to receive
the benefits of the joint filing status, such as a higher standard deduction and lower income tax
rates.

However, if the non-U.S. spouse owns (or will own) a considerable amount of the couple’s
wealth and their wealth is concentrated in foreign investments, foreign corporations, and/or
non-U.S. trusts, or if they expect to receive a large foreign inheritance in the future, it will likely
not make sense to opt the non-U.S. spouse into the U.S. federal tax system. Oftentimes, the
subsequent tax liability associated with these conditions outweighs the benefits of the joint filing
status.

https://www.irs.gov/individuals/international-taxpayers/foreign-earned-income-exclusion




Ownership of Assets
Most married couples have to determine how they’ll share or divide ownership of assets after
the wedding ceremony. However, mixed nationality couples have far more to consider when it
comes to joint ownership of assets. Although their personal feelings toward joint or separate
ownership are certainly a factor, they must also consider the tax consequences when sharing
joint ownership of any financial asset (including their primary home!) both inside and outside the
U.S.

The Perils of Joint Account Ownership with Non-U.S. Persons
In many cases, there are multiple reasons for mixed nationality couples—especially mixed
nationality couples who have different tax residencies—to keep financial matters completely
separate. Any joint accounts with an aggregate balance of $10,000 or more will need to be
reported on the U.S. tax resident's income tax return, even if the non-resident only has signatory
privileges on the account. They will also have to complete an FBAR (FinCEN Form 114) for all
such accounts.

Foreign Accounts
Joint investment accounts that are subject to reporting may result in significant tax obligations,
reporting, and compliance regulations in the United States. The United States imposes a
punitive tax regime on foreign investments, resulting in significant tax consequences and
reporting requirements. Not only can income/gains earned from certain foreign investments be
taxed at a rate of 50% or more, but the U.S. spouse will also have to file a Form 8938 (FATCA)
to the U.S. for jointly held foreign assets.

Additionally, attribution of income rules may differ from country to country. If the income
attribution rules are different in the country of residence, but the U.S. spouse is an owner or
signer on a joint account in which the other spouse’s foreign income is deposited, they may
have to report that income on their U.S. tax return. Generally, it is rarely a good idea for a U.S.
tax resident to own foreign investments.

Passive Foreign Investment Companies (PFICs)
Passive Foreign Investment Companies (PFICs) are another consideration that may not be in
favor of joint account ownership. PFICs are foreign entities in which at least 75% of their income
is generated from non-business operations such as investments, or more than 50% (≧50%) of
assets produce passive income (e.g., portfolio income, rental income, interest, dividends,
annuities). As stated above, U.S. tax residents who own almost any foreign mutual funds or
investment companies are subject to a punitive U.S. tax regime on the income and gains from
such investments above certain thresholds (although there may be exceptions).

While not originally intended this way, the PFIC tax regime acts to discourage U.S. taxpayers
from shifting their income out of the U.S. taxation system. The default method imposes tax rates



starting at the highest marginal tax rate prevailing at the time the investment was held, plus an
extra interest charge, which can result in a tax rate of 50% or above. Furthermore, the IRS
assumes that for each PFIC form prepared, the prep time is estimated to be 20 hours or more.
The cost of this tax preparation alone can often be more costly than the actual tax liability on the
earned income.

U.S. Accounts

Likewise, attribution of income is a concern for U.S. accounts as well in which a non-U.S.
spouse is a joint owner. If the non-U.S. spouse is an owner on any U.S. account with their U.S.
spouse, the income from that account will be subject to U.S. income tax.

Not only does this present problems in the short term, but when calculating an expatriating
individual’s net worth for the purposes of the Heroes Earnings and Repatriation Tax (HEART
Act) of 2008, the entire balance of a joint account is classified as being entirely owned by the
expatriating individual. In general, mixed nationality couples who may be moving abroad at
some point are advised not to open joint bank or investment accounts.

Account Titling
Proper account titling and beneficiary designation are important for any married couple, but may
be even more so for mixed nationality couples who don’t want to trigger negative tax
consequences by opening joint accounts. In general, mixed nationality couples have three
options available to them when it comes to account titling:

● Joint Ownership with Survivorship Rights
● Joint Ownership as Tenants in Common
● No Joint Ownership

Joint Ownership with Rights of Survivorship
If the couple chooses to own accounts jointly with survivorship rights, the U.S. spouse will be
taxed on the income from such accounts for their share of ownership. The benefits of this option
include the fact this estate planning strategy avoids probate because it acts as a substitute for a
will. By law, each owner owns a 50% share of the account. This strategy is best for couples who
have otherwise simple estate plans. Practically however, this can be difficult to implement as
few banks/investment brokerage firms will allow a joint account holder that does not have an
SSN or EIN.

However, this option requires the U.S. spouse to be provided with a Form 1099. From the
perspective of the IRS, the U.S. spouse is considered the beneficial owner of an account with
joint ownership with survivorship rights so long as the U.S. spouse reports the full income from
the account on their tax return each year.

This could be costly where the American spouse is already in a higher tax bracket.



Joint Ownership as Tenants in Common

The second option is to title the account as tenants in common with specific designated
percentages of ownership. This titling option does have survivorship rights but is subject to a
will. All owners of the account have equal rights to the whole property, but the ownership
proportion does not have to be 50%.

With this option, each person’s proportionate share of the account passes to the beneficiary
according to the will and is not automatically granted to the other spouse. If one owner dies
intestate, their portion of ownership will have to pass through probate.

Additionally, the non-U.S. account holder on a tenants in common account title is subject to the
default federal withholding rate for non-U.S. account holders, meaning they would have to pay a
30% tax on all dividends and interest earned in the account. If a tax treaty exists between the
non-U.S. owner’s country of residence and the United States, the withholding rate could
potentially be reduced by treaty election. If withholding does apply, this is likely going to force
the non-U.S. spouse to have to file a U.S. tax return.

Separate/Individual Account Ownership

The final option for mixed nationality couples is to simply keep all financial accounts and assets
separate. In this scenario, each spouse would maintain full control over their own accounts. This
is perhaps the safest option for couples who never plan to bring the non-U.S. spouse into the
U.S. federal tax system. Of course, keeping things entirely separate may be unrealistic for many
married couples.

Additionally, separate accounts come with the added complexity that assets do not automatically
pass to the surviving spouse if the other passes away, and it’s often not possible to add a
Transfer on Death (TOD) nomination for an international beneficiary. Instead, they will need to
be passed through proper estate planning documents, such as a will, or through probate.
Additionally, if the non-U.S. spouse does take control over the U.S. spouse’s accounts after they
have passed away, they may still be subject to the default federal withholding rate of 30% for
non-U.S. account holders.



Estate Planning for Mixed Nationality Couples
Mixed nationality couples who have decided not to opt the non-U.S. spouse into the U.S. federal
tax system may not enjoy all of the same estate planning and spousal gifting advantages that
most married couples in the U.S. will enjoy.

Estate Planning Issues With Non-U.S. Spouses
Unfortunately, mixed nationality couples do not have the benefit of the unlimited marital
deduction, so they must take special care in their estate planning to minimize the tax burden on
the surviving spouse if the U.S. spouse passes away first. U.S. spouses can only make gift
transfers to their non-U.S. spouse up to a certain exclusion limit each year before incurring a gift
tax of up to 40%. In 2022, that exclusion limit is $164,000, up from $159,000 in 2021.

Additionally, if the non-U.S. spouse owns, is the joint owner of, or inherits any U.S. situs assets,
they will only be able to transfer $60,000 of those assets before incurring U.S. federal transfer
taxes of up to 40%. U.S. situs assets can include any U.S. real estate, stocks and mutual funds,
retirement accounts, business property, and other tangible property located in the U.S. This
poses a problem for couples in which the U.S. spouse individually owns any U.S. situs assets.

Joint Accounts
U.S. couples (in which both spouses are U.S. citizens) who hold joint accounts are normally
subject to a one-half value rule in the case that one spouse passes away. Under I.R.C Sec.
2040(b), only one-half of the value of joint property is included in the decedent spouse’s estate
while the other spouse still lives.

However, if the surviving spouse is not a U.S. citizen and the U.S. spouse dies first, the entirety
of the joint property will be included in that spouse’s estate, unless the personal representative
can substantiate the contributions of the non-U.S. spouse to the assets in question. If the
entirety of the joint account is included in the estate of the U.S. spouse (and that spouse has
died first), the non-U.S. spouse may have to pay estate taxes on the full amount of the joint
account at the time of their spouse’s passing.

Foreign Trusts
The U.S. treats many assets as foreign trusts beyond what is considered a ‘typical’ trust. For
example, many non-U.S. retirement accounts and non-U.S. registered life insurance policies
(except term life insurance) with U.S. beneficiaries are treated as trusts that are governed by
non-U.S. jurisdictions.

The sourcing of trust income is determined based on the type of income earned by the trust. If
the trust is a U.S. grantor trust, it is disregarded for U.S. income tax purposes and the income is
attributed directly to the trust grantor (owner).



Non-grantor trust income, on the other hand, is generally not taxed in the U.S. unless the source
of income is from the U.S. Of course, U.S. beneficiaries of a foreign trust must report their share
of foreign trust income, regardless of whether they are the beneficiary of a grantor or
non-grantor trust.

Additionally, U.S. tax residents typically have to pay taxes on retirement contributions (rather
than deferring them) and possibly (depending the specific tax treatment of the account) on
accruals or withdrawals from foreign retirement accounts. (However, contributions taxed on the
way in would form ‘corpus’ and generally not be taxable again on the way out.) Unless
cross-border recognition of retirement accounts is definitively realized in an income tax treaty
between the U.S. and the couples’ country of residence (which is not common), U.S. tax
residents need to consider the tax impact of foreign retirement plans.

Couples who elect to file their taxes jointly should examine how this election will impact the
non-U.S. citizen spouse’s plans to both save for retirement and withdraw from their retirement
accounts after they’ve retired. Additionally, couples should carefully consider which country they
plan to primarily reside in during retirement when choosing whether to invest in the U.S. or in
their country of residence. Of course, if the non-U.S. spouse were to opt into the U.S. system,
this will bring Passive Foreign Investment Company (PFIC) complications as discussed later in
this white paper.

Tax-Effective Asset Transfer Strategies and Gifting
As stated above, mixed nationality couples do not get to enjoy the benefits of the unlimited
marital deduction for gifting to non-citizen spouses, and the annual gift tax exclusion limit to
non-U.S. spouses is only $164,000 in 2022 (indexed for inflation).

While this limit is low for married couples, it does present an opportunity for couples to lower
their U.S. annual taxable income or offset capital gains by taking advantage of progressive
gifting each year. To use this strategy, the U.S. spouse would gift property to their non-U.S.
spouse each year up to the annual exclusion limit. Used progressively over a number of years,
this strategy may also help to shield a substantial portion of the couple’s wealth if the U.S.
spouse intends to eventually expatriate from the United States in the future.

Finally, a Qualified Domestic Trust (QDOT) may be the most advantageous estate planning
strategy for most mixed nationality couples to protect the non-U.S. spouse if the U.S. spouse
passes away first. A QDOT allows the first-to-die spouse’s property to be transferred to a trust
so the surviving spouse can continue to support themselves without having to pay estate taxes.

When the surviving spouse passes away, the beneficiaries of the trust must pay any estate
taxes owed by the first-to-die spouse’s estate. If the remaining beneficiaries are U.S. citizens,
and the first-to-die spouse was also a U.S. citizen, only the amount above the lifetime gift tax
exclusion limit would be subject to estate taxes. So in 2022, only the amount above $12.06
million would be subject to estate taxes.

https://www.irs.gov/businesses/international-businesses/united-states-income-tax-treaties-a-to-z




Business Ownership and Controlled Foreign
Corporation Rules
Individuals who are considered U.S. tax residents and who own a business outside of the U.S.
must consider Controlled Foreign Corporation (CFC) rules, regardless of whether they are
currently living in the U.S. or not. It does not matter what the structure of the business is:
partnerships, corporations, joint venture companies, and more are all subject to special U.S. tax
treatment. A company is considered a CFC if it meets the following requirements:

● The company is a foreign company;
● The company has at least one U.S. ‘shareholder’ (>10% individual or 12% partnership),

and;
● The U.S. shareholder(s) own, on any day during the foreign corporation’s tax year, >50%

of either:
○ The company’s total value, or
○ The company’s total voting stock

If those three requirements are met, the structure of the business has consequences for tax
filing purposes. Business bank accounts are also subject to the FinCEN Form 114 (FBAR)
described above.

Mixed nationality couples who are also business owners will need to familiarize themselves with
the tax obligations for their business revenue. Failure to declare U.S. reportable business
income from a foreign business will result in severe penalties, including hefty fines, punitive tax
rates, and, in cases of willful noncompliance, imprisonment.

For mixed nationality couples in which the non-U.S. spouse is an owner or shareholder of a
foreign company and is not subject to U.S. tax obligations, the couple will want to be especially
careful not to inadvertently bring the non-U.S. spouse into the U.S. financial system.

For example, James, an Austalian citizen, and his wife Patricia, a dual citizen of Australia and
the U.S., live in Brisbane. James is a 48% owner in Kraftwerks Publishing, an
Australian-registered publishing company. Patricia is a 26% owner in Kraftwerks Publishing. Her
sister Emma, also a dual citizen of Australia and the U.S., also owns 26% of Kraftwerks.  As
both sisters own more than 12% of the stock and together as U.S. persons own more than 50%
of the stock, Kraftwerks is considered a CFC for tax purposes. Therefore, any income—whether
distributed to Patricia, Emma, or neither of them—will be taxable by the IRS.



Investment Considerations
Mixed nationality couples must consider where they will hold the majority of their investments,
including taxable investment assets as well as retirement investments. Ultimately, mixed
nationality couples may want to plan to hold the majority of their investments in the country they
eventually plan to retire in, but there are nuances to this general rule that all mixed nationality
couples should prepare for.

Ownership of U.S. Brokerage Accounts

For mixed nationality couples where one spouse will remain a U.S. citizen or permanent
resident, retaining access to a U.S. brokerage account is definitely an advantage given the
many benefits of the U.S. investment environment. Morningstar's Global Investor Experience
Study consistently names the U.S. as the world's preeminent investment environment given its:

● Lowest investment costs
● Trading & platform fees
● Breadth of product availability
● Reporting transparency

Having access to the U.S. financial system can certainly be an advantage, but it's not without its
drawbacks. A non-U.S. spouse brought into the U.S. tax system will also have to comply with
onerous tax and reporting requirements (e.g., FATCA, FBARs) and Passive Foreign Investment
Company (PFIC) rules. This is yet another reason why it’s important to protect against the risk of
inadvertently bringing a non-U.S. spouse into the U.S. tax system.

Additionally, it should be noted foreign investments are still available to couples through U.S.
brokerage accounts, and they are not punitively taxed as they would be if the same foreign
investments were held in a foreign brokerage account. From a tax liability perspective, it’s
always best for the U.S. spouse to hold investments in a U.S. brokerage account if they plan to
retain their tax residency status.

U.S. or Foreign Retirement Accounts as Dictated By Treaty

Choosing how and where to contribute to U.S. and/or foreign retirement accounts can be
particularly vexing for mixed nationality couples, especially if they don’t know where they’re
going to retire. Typically, non-U.S. tax residents who contribute to a U.S. retirement plan will be
subject to a 30% withholding tax when they begin to withdraw from the account if they are a
nonresident alien at the time of withdrawal. They may file a 1040-NR and be refunded back any
taxes over withheld.

Fortunately, however, the U.S. has tax treaties with dozens of countries, some of which provide
tax provisions to exempt or reduce the withholding requirements so that nonresident aliens are
only subject to income taxes in their home country. Because the tax consequences depend on

https://www.morningstar.com/lp/global-fund-investor-experience
https://www.morningstar.com/lp/global-fund-investor-experience


which country the couple is located in, financial professionals will need to familiarize themselves
with that country’s tax treaty with the U.S. to adequately serve their clients.

U.S. tax residents who contribute to foreign retirement accounts may be subject to double
taxation at several levels or, more likely, tax timing misalignments. For one, contributions to a
foreign retirement plan do not reduce the individual’s U.S. assessable income. In fact, foreign
employer contributions to a foreign retirement plan may actually increase the individual’s or
couple’s assessable income. However, those contributions would be considered corpus,
meaning that the withdrawals would not be subject to taxation.

The most punitive issue regarding contributions to foreign retirement accounts is that
investments in foreign assets may be considered passive foreign investment companies (PFICs)
by the IRS. As stated above, PFICs are subject to highly punitive tax regimes, both in assessed
tax rates and filing requirements. This can be incredibly costly.

Investment Response
Mixed nationality couples must carefully consider their plans for long-term residency, especially
where they plan to live when they retire. Where they plan to live will determine which currency
most of their funds should be in.

In general, couples who plan to reside in the U.S. long-term or maintain U.S. tax residency
status, and whose financial goals are denominated in U.S. dollars, should have the majority of
their global net worth in U.S. dollars and U.S. dollar investments. Advantages to maintaining the
majority of assets in the U.S. include the lower cost of the U.S. investment environment, the
greater variety and transparency of U.S. investments, and finally, the tax reporting and
investment complications avoided when compared with holding foreign assets (FBAR, FATCA
and PFIC considerations).



Conclusion
Ultimately, it’s important that mixed nationality couples structure their portfolios to take
advantage of the different tax treatment of assets across jurisdictions. No two mixed nationality
couples’ situation will ever be the same, so it’s important to work with financial professionals
who are experienced in advising cross-border couples.

Similarly, financial advisors and other financial professionals who serve cross-border, mixed
nationality couples must be able to help their clients understand their tax complexities and what
their decision framework looks like. It’s understandable that many financial professionals who
serve cross-border citizens have questions about their clients’ complex financial situations.

The Global Financial Planning Institute has been dutifully supporting fiduciary financial advisors,
wealth managers, private bankers, CPA/accountants, attorneys, insurance professionals, human
resource executives, and other professionals who serve cross-border citizens since 2020. We
offer education, resources, and networking opportunities to global financial professionals so they
can continue to provide their clients with the highest quality financial services.

To get exclusive access to our resources and community, we invite you to sign up for a free
membership today.

Learn More About Memberships at the Global Financial Planning
Institute
The Global Financial Planning Institute offers three tiers of membership to fiduciary financial
professionals serving cross-border individuals and couples. We provide our members with
community access to our community forum and regular webinar presentations where you will
get a chance to learn from other professionals in the field and ask your specific questions.

We also provide education with our Master Class for Inbound/Outbound Financial planning, our
regularly updated blog, and our exclusive white papers. Additionally, we offer access to
resources for cross-border financial services professionals, such as the Covered Expatriate
calculator.

For a comparison of the benefits offered by different membership levels, please refer to the
table below.

https://www.gfp.institute/membership
https://www.gfp.institute/membership


GFPI Membership Level Comparison Table
Benefit Open Membership Associate Membership Full Membership

All Member Forum (unmoderated) ✓ ✓ ✓

Member Only Forum ✓ ✓

Introductory Presentations only (no
access to slide-deck)

✓ ✓ ✓

Blog ✓ ✓ ✓

Discounts to Conferences/Events ✓ ✓

Institutional Foreign Exchange (10
bps @ $20K)

✓ ✓

Professional Services Network ✓ ✓

Intermediate and Advanced
Presentations (Slide-decks) +
White Papers

✓ ✓

HEART Exit tax Calculator ✓

Find an Advisor Listing ✓

Media Enquiries ✓

Use of GFP Designation ✓

Institutional Foreign Exchange ✓

Multi-Currency Client Investment
Plan

✓


