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1 INTRODUCTION AND LEGISLATIVE CONTEXT 

1. Part 4 of the Electronic Communications Act (ECA) provides the legislative 
framework for the market review process to be followed in the determination of ex ante 
regulatory remedies required to address significant market power (SMP) in the supply of 
electronic communications services and subscription audiovisual programming content. 

2. The first step in the market review process is for the Regulatory Authority (RA) to: 
“issue a notice that identifies any relevant product and geographic market which in its 
view appears to be susceptible to the imposition of ex ante remedies, based on a 
forward-looking assessment.”1 

3. Section 22(2) specifies that the identified markets can include retail and 
wholesale markets and must satisfy all three of the following criteria and any other 
criteria that the RA considers pertinent: 

A the relevant market is characterised by high and non-transitory barriers to 
entry; and 

B taking into account actual and expected market circumstances during the 
period under review, the relevant market either—is not likely to be 
affected by technological changes or other developments that would 
render it effectively competitive, or is likely to cease to be effectively 
competitive; and 

C the application of ex post competition rules alone would not be sufficient 
to promote or preserve effective competition in the relevant market. 

4. Once the list of markets is published, the RA is then required to conduct a 
consultation to review the identified markets with the aim of: 

A evaluating whether these relevant markets are, or continue to be, 
correctly defined based on an economic assessment of supply and 
demand;  

B analysing whether a communications provider, individually or with others, 
in fact possesses, or continues to hold, significant market power in one or 
more of these relevant markets based on the applicable facts and 
circumstances; and 

                                                
1 ECA, section 22(1). 



 

2 
 

C deciding which obligations, if any, should be imposed in respect of each 
relevant market characterised by significant market power in order to 
promote or preserve effective competition, in accordance with section 24.2 

5. The purpose of the current notice is to publish the RA’s findings on which 
markets are susceptible to ex ante regulation in accordance with section 22(1) of the 
ECA. The identification of a market in this notice does not represent a finding that SMP 
necessarily exists in that market, but simply that it is a candidate market that requires 
scrutiny and further analysis through the market review process. 

2 IDENTIFYING THE RELEVANT MARKETS - INTERPRETATION OF CRITERIA 

2.1 Relevant services and market definition 

6. There are a number of electronic communications services provided over 
wireline, wireless and Pay TV networks in Bermuda. Many of these services are actually 
provided to retail or wholesale customers. There are also some wholesale services that 
are implicitly provided by a vertically integrated firm to its retail arm. For example, 
although there is currently no explicit national provision of wholesale broadband services 
to third parties, each of the firms that currently compete in the provision of retail 
broadband access services effectively self-supplies the wholesale network broadband 
access service that is an input into retail service provision. There may be demand for the 
supply of wholesale services to external wholesale customers; however, without a 
regulatory obligation to provide access the vertically integrated may have little incentive 
to provide wholesale access if there is a lack of competitive pressure from other 
wholesale substitutes.  

7. The approach taken in this notice is to consider both explicit and implicit markets 
when identifying which retail and wholesale markets are susceptible to ex ante 
regulation.  The identification of wholesale markets that that do not explicitly exist is 
important in order to facilitate the development of effective competition in downstream 
markets. 

8. The specific definitions of the markets identified in this notice are preliminary 
only. These preliminary definitions are based on the observation and experience of the 
RA, drawing on its knowledge of the electronic communications sector in Bermuda as 
well as international precedents. The ensuing market review process required under 
section 23(4) of the ECA involves a detailed assessment of the market boundaries 
through considering the demand and supply characteristics.  

2.2 Interpretation of criteria 

(a) High and non-transitory barriers to entry 

9. The first criterion set out in section 22(2) of the ECA is that: “the relevant market 
is characterised by high and non-transitory barriers to entry.”  Barriers to entry include 

                                                
2 ECA, section 23(4). 
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legal, regulatory, economic, and technical barriers to a firm’s ability to viably enter, 
expand and compete effectively in a market. In the context of electronic communications 
a key economic barrier can be the high level of sunk costs involved in deploying an 
electronic communications network. Sunk costs that those that are incurred upon entry 
and cannot be recouped if the firm exits the market.  

(b) Expected market developments 

10. The second criterion in section 22(2) of the ECA relates to whether there are 
likely to be technological changes or other developments that would alter a conclusion 
as to whether or not the market is likely to be effectively competitive. The ECA specifies 
that the relevant timeframe for considering technological changes and developments is 
over the period of the review. That period is 4 years, given that reviews must be carried 
out at least every four years according to section 23(6)(a). 

11. An impending change that the RA considers important to take into account is the 
licensing change. The introduction of the Integrated Communications Operating License 
(ICOL) will reduce barriers to entry to some markets, and allow for further bundling and 
the attainment of economies of scope. However, it could potentially also allow leveraging 
of market power across service markets.  

12. A second change that the RA anticipates is the introduction of number portability. 
This will lessen barriers to entry and expansion in the provision of fixed and mobile 
services.  

13. A third factor that the RA considers important is that there is on-going 
technological innovation and change in respect of: (1) substitution and convergence 
between fixed and mobile services; and (2) the potential deployment of further fibre 
networks to provide ultrafast broadband. 

(c) Ex post competition rules 

14. The third criterion contained in section 22(2) is that “the application of ex post 
competition rules alone would not be sufficient to promote or preserve effective 
competition in the relevant market.” 

15. The Regulatory Authority Act has established a framework for the application of 
ex post competition rules. In general ex post rules are not sufficient where a form of 
wholesale access (including interconnection) is required in order to promote effective 
competition in downstream markets.  

16. Moreover, by the very nature of being ex post the rules are enforced after an 
event. Therefore where the extent of market power in a market is such it is likely that 
consumers will be harmed in the absence of ex ante regulation or that there will be 
irreversible damage to competition, ex post intervention will likely not be sufficient to 
promote or preserve competition. 
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(d) Further criterion 

17. The imposition of regulatory remedies is aimed at achieving benefits in the form 
of enhanced competition and market outcomes. However, any regulatory remedy will 
generally also impose costs. In a small jurisdiction such as Bermuda, the administrative 
and systems costs of implementing a remedy are likely to have a significantly higher 
impact on the cost-benefit analysis than in other larger jurisdictions. This is because the 
fixed costs of implementing and administering regulatory remedies need to be recouped 
from a much smaller pool of customers than is the case in countries with large 
population bases.  

18. A full assessment of the costs and benefits of regulating a particular market is 
outside the scope of the current notice and is generally considered at the remedies 
stage, rather than the market definition phase. However, the RA does consider it 
appropriate to have regard to the whether the small size of Bermuda is likely to mean 
that the costs of imposing regulatory remedies are likely to outweigh the benefits when 
determining which markets are susceptible to ex ante regulation. This is particularly the 
case in respect of defining a new wholesale market. 

3 LIST OF CANDIDATE MARKETS  

19. Having assessed the criteria in section 22(2) of the ECA and the additional 
criterion identified above, the RA has determined the following candidate markets: 

Box 1: Markets susceptible to ex ante regulation 

Retail markets 
1. Retail fixed narrowband access lines and local calls for all of Bermuda other 

than Southside for (a) business customers; and (b) non-business customers 
2. Retail broadband services provided at fixed locations in all areas other than 

Southside 
3. Retail mobile services 
4. Retail leased line services in all areas other than Southside 
5. Retail subscription TV services 
Wholesale markets 
6. Call origination on fixed networks in all areas other than Southside 
7. Call termination on individual fixed networks 
8. Wholesale narrowband access lines and local calls  in all areas other than 

Southside 
9. Wholesale broadband access on fixed networks in all areas other than 

Southside 
10. Wholesale MVNO access on mobile networks 
11. Origination of international calls on mobile networks 
12. Call termination on individual mobile networks 
13. Wholesale provision of terminating segments of leased lines in all areas 

other than Southside 
14. Wholesale supply of access to local network infrastructure 
15. Wholesale subscription TV services to deliver broadcast content to end 

users in all areas other than Southside 
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20. A detailed analysis of market definition having regard to the principles of demand 
and supply side substitutability and the SSNIP test will be carried out as part of the 
market review process, pursuant to the issuing of this notice. The candidate markets 
identified in the current notice provide a starting point for that detailed market definition 
study. The detailed market definition process to be carried out in any market assessment 
may result in the above markets being eliminated, aggregated or disaggregated by 
customer groups or geographic areas or service. 

4 SUMMARY EXPLANATION OF VIEWS ON MARKETS SUSCEPTIBLE TO EX ANTE 
REGULATION 

21. This section provides a summary discussion of the reasons for identification of 
the markets listed in Box 1, in accordance with section 22(4) of the EC Act.  

4.1 Fixed access and calling 

22. The fixed access and calling services identified as being susceptible to ex ante 
regulation are: 

• Retail fixed narrowband access and local calls 

• Call origination on fixed networks 

• Call termination on fixed networks 

• Wholesale narrowband access and local calls 

(a) Barriers to entry in fixed access and calling markets  

23. Currently the provision of any and all four services listed above requires the 
deployment of a fixed access network in all areas other than Southside.3 This involves 
building a link between customers and the exchange as well as acquiring exchange 
space. Substantial barriers are associated with deployment of fixed access networks. 
Physical cabling is one means of providing this link, but requires sinking substantial 
costs, that is, making investments that have no alternative use or scrap value. Sunk 
investments are a fundamental barrier to entry. The costs of trenching, ducting, pole 
deployment (or any pole rentals), stringing overhead line, and a substantial proportion of 
the cable itself (its cost plus recovery costs less scrap value) are all substantial and 
sunk.  

24. Spectrum over some part of the required access link is another means of 
providing a fixed access network, but deployment of fixed wireless solutions faces 
substantial barriers to entry, including: the high sunk costs of tower erection and 
equipment, and rental of the same; zoning difficulties in erecting towers, or gaining 

                                                
3 Availability of wholesale access in Southside from BLDC as will be discussed below in the context of 
geographic markets means that competitors are able to provide fixed access and call services in the 
Southside area without the barriers to entry associated with deploying an access network. 
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collocation space on existing towers for transceivers, and regulatory barriers to obtaining 
suitable spectrum. More specifically, in Bermuda fixed wireless services are offered but 
have not been widely taken up. 

(b) Technological change and developments 

25. Looking forward, the entry barriers just listed are likely to remain in place with 
only a few regulatory exceptions. That is, there are no foreseeable technological 
changes that substantially reduce the sunk costs of deploying physical access lines, or 
towers. A change in regulation could ease the barriers to tower and transceiver 
deployment, and to access to spectrum. However, such changes would not eliminate, 
and may only moderately reduce, these barriers. For example, it is unlikely that zoning 
restrictions would be substantially reduced. Similarly, if more spectrum were made 
available, but at a financial cost (such as auction fees) that were not recoverable on exit 
(for example, by sale), then spectrum would continue to represent a substantial barrier to 
entry because of the costs that must be sunk to obtain it. 

26. The impending license changes will likely mean that the cable network provider is 
able to enter into the supply of fixed access lines and calling. However, the 40% 
ownership of the cable network by the copper network owner (via KeyTech) may well 
mean that cable telephony will not lead to effective competition for these services. 

(c) Geographic markets 

27. In the Southside area, access network infrastructure is owned by BLDC, which 
leases access to spare ducts, copper pairs, fibre pairs, cross-connects and collocation. 
As a result competitors are able to provide fixed access and call services in the 
Southside area without the barriers to entry associated with deploying an access 
network. Therefore the RA considers that that the relevant geographic market that is 
susceptible to ex ante regulation excludes Southside. 

28. It may well be the case that there are additional separate geographic markets for 
fixed access and calling services within Bermuda, for example, with central business 
district having the greatest concentration of customer demand and therefore attracting 
stronger competition through network deployment. However, as this requires further 
analysis of the economics of service provision between geographic area the RA does 
not express a firm view and will instead examine this matter as part of the market 
definition analysis required as part of the market review. 

(d) Retail fixed access and local calling 

(i) Market definition 

29. Fixed access lines and local calls are jointly provided to end consumers as a 
bundle in Bermuda. This reflects efficiencies on the demand and supply sides of joint 
purchase and supply, respectively. Therefore the RA is of the preliminary view that 
access and local calling are in a single market. 
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30. The RA considers it likely that there are separate business and residential 
markets. It is quite possible that there could be differing levels of intensity of competition 
between the provision of services to these two separate groups given differences on the 
demand and supply-side between the two. 

31. In terms of the technology, the RA acknowledges that a degree of mobile 
substitution has occurred such that mobile services likely do place at least some 
competitive constraint on fixed services. However, the RA holds the preliminary view that 
fixed and mobile services are not sufficiently substitutable that they would lie in the same 
market. 

32. The relevant retail markets to consider therefore are: Retail narrowband access 
lines and local calls for (a) business customers; and (b) non-business customers 

(ii) Entry barriers and technological change 

33. Given the current absence of a nationally available wholesale service that can be 
used to provide retail and local calling, the sustained barriers to entry discussed in 0 
apply. An additional barrier to entry is the current lack of local number portability 
however it is anticipated that it will be introduced in the near future. 

(iii) Ex post competition rules 

34. In the RA’s preliminary assessment, the substantial entry barriers make entry 
and even market expansion by existing carriers difficult, and may well grant some 
existing fixed suppliers SMP (perhaps jointly). This raises the possibility that without 
remedies in these markets, competition may be unlikely to develop even if SMP is not 
used to effect anticompetitive ends. That is, the application of competition rules may 
prevent anticompetitive behaviour, but is unlikely to enable competition that the 
application of remedies might make possible. Consequently, the RA considers that SMP 
analysis for the purposes of identifying such remedies should be carried out for the 
markets that contain retail fixed access lines and local call services.  

(iv) Costs and benefits of regulation in a small jurisdiction 

35. Retail access and local calling has already been subject to regulated pricing and 
as such there are not significant set-up costs for retail regulation.  

(e) Wholesale market for origination on fixed networks 

36. The RA considers that there is a relevant market for the supply of call origination. 
It is possible that there are distinct geographic markets, however for the purposes of this 
notice a national market is adopted.  

(i) Entry barriers 

37. To supply wholesale origination on a fixed network, a firm must first deploy a 
fixed network and will face the same substantial entry barriers discussed above in 0. 
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(ii) Technological change and developments 

38. As per the discussion in section 0, there is little likelihood of technological 
progress or other developments eliminating entry barriers over the next three years 

(iii) Ex post competition rules 

39. Markets for call origination services rarely arise in the absence of regulation. In 
Bermuda, there is an active market for (wholesale) international call origination that is 
created by regulation. It is implausible that ex post application of competition rules would 
allow for competition to develop given the preceding barriers. 

(iv) Costs and benefits of regulation in a small jurisdiction 

40. The RA does not anticipate that the costs of supplying call origination in Bermuda 
would so high as to outweigh the benefits. 

(f) Wholesale market for termination on fixed networks 

41. The RA considers there to be a relevant market for call termination on individual 
fixed networks. The definition of a separate termination market for each network is 
consistent with the approach taken in the EU and reflects that each supplier of 
termination has a monopoly over termination on that network. The RA considers that the 
extent of SMP in the termination market of an individual network will be uniform across 
all areas covered by that network and therefore the geographic aspect of the termination 
markets will be determined by the coverage of each network.  

(i) Entry barriers 

42. Given the above market definition in which each network constitutes its own 
market, entry is not possible. Therefore each fixed network will essentially have 
monopoly power over termination on its own network.  

(ii) Technological change and developments 

43. This aforementioned position of monopoly power will not change over the next 4 
years. 

(iii) Ex post rules 

44. Ex post rules alone are not sufficient to address the issue of access to a 
bottleneck facility such as termination. 

(iv)  Costs and benefits of regulation in a small jurisdiction 

45. The call termination service is already in place in Bermuda and therefore set-up 
costs of supplying the services have already been incurred. Little ongoing fixed costs 
would be required to supply and regulate the service. 
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(g) Wholesale access and local calls 

46. Neither wholesale access nor wholesale local calls are currently provided to third 
parties. Given that retail access and local calls are bundled and appear to lie in a single 
market, this implies that wholesale access and local calls are also likely to lie in a single 
market. A wholesale local call product would not be attractive to wholesale customers 
because those customers would not be able to compete in the retail market. This is 
because retail customers would already be receiving a bundle of calls when they 
purchase retail access.   

(i) Entry barriers 

47. The entry barriers are substantial, and are the same as those discussed above in 
section 0. 

(ii) Technological change and developments 

48. As discussed in section 0. it is unlikely that technological change or other 
developments would increase the competitiveness in this market.  

(iii) Ex post rules 

49. Ex post rules would not be sufficient to ensure that wholesale access and local 
calls are provided on reasonable price and non-price terms. 

(iv) Costs and benefits of regulation in a small jurisdiction 

50. Resale of access lines and local calls would require some billing system changes 
but it is not obvious that this would be sufficient for the costs to outweigh the benefits. 

4.2 Fixed broadband access 

(a) Retail broadband access 

(i) Market definition 

51. Underlying cost conditions, as recognized by international regulatory 
developments, suggest that fixed broadband Internet access and Internet services are 
efficiently supplied as a bundle and will be so supplied in Bermuda under the ICOL. 
Accordingly, the RA concludes on a forward-looking basis that retail broadband Internet 
access and Internet services belong in a single bundled broadband services market. 

52. The RA considers it likely that there are separate business and residential 
markets. It is quite possible that there could be differing levels of intensity of competition 
between the provision of services to these two separate groups given differences on the 
demand and supply-side between the two. 

53. For the same reasons discussed in the context of fixed access and calling, the 
RA considers that the relevant market excludes Southside. It may well be the case that 
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there are additional separate geographic markets within Bermuda, for example, but the 
RA will examine this matter in more detail in market review process. Therefore, for the 
purposes of the current notice, the geographic delineation of this market is assumed to 
be national, excluding Southside.  

54. The RA does not consider that mobile broadband is a good substitute for fixed 
broadband given difference in speed and cost and therefore defines the market as that 
for retail broadband services provided at fixed locations. 

(ii) Entry barriers 

55. The issues relevant to whether fixed broadband access is a candidate market for 
ex ante regulatory remedies are very similar to those discussed in the context of the 
supply of retail fixed access and local calls, because both require access to a fixed 
network (outside of the Southside area). The supply of fixed broadband access incurs 
the same substantial sunk costs in supplying an access link to an end user that a 
provider of fixed voice services does, whether that link is provided via fixed wireline, 
cable or fixed wireless. Entry barriers would reduce if a wholesale broadband access 
service were introduced, however there is no such service currently available. 

(iii) Technological change and developments 

56. From a forward looking perspective, these barriers will still be relevant in four 
years as there are no foreseeable technological changes that substantially reduce the 
sunk costs of deploying physical access lines, or towers and acquiring spectrum. Nor is 
it likely that zoning restrictions will be substantially reduced in that timeframe.  

(iv) Ex post competition rules 

57. In the RA’s preliminary assessment, the substantial entry barriers make entry 
and even market expansion by existing carriers difficult, and may well grant some 
existing fixed suppliers SMP (perhaps jointly). This raises the possibility that without 
remedies in these markets, competition may be unlikely to develop even if SMP is not 
used to effect anticompetitive ends. That is, the application of competition rules may 
prevent anticompetitive behaviour, but is unlikely to enable competition that the 
application of remedies might make possible. Consequently, the RA considers that SMP 
analysis for the purposes of identifying such remedies should be carried out for the 
markets that contain retail fixed access lines and local call services.  

(v) Costs and benefits of regulation in a small jurisdiction 

58. Retail broadband access services are already regulated in Bermuda and thus it 
does not seem that the costs of regulation would be prohibitive. 
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(b) Wholesale fixed broadband access 

(i) Market definition 

59. The RA considers that the wholesale fixed broadband access market does not 
include mobile broadband access for the same reasons discussed in section 0. A market 
definition which includes all areas of Bermuda aside from Southside is adopted, however 
it is possible that the market review process will find a separate market for areas that 
have heavy demand concentration as compared with other areas of Bermuda. 

(ii) Entry barriers 

60. As discussed above, the deployment of a fixed access broadband network 
involves substantial sunk costs regardless of whether the link to the customer is 
provided via fixed wireline, cable or fixed wireless.  

(iii) Technological change and developments 

61. It is expected that the entry barriers associated with broadband will remain. 

(iv) Ex post competition rules 

62. Ex post rules would not be sufficient to ensure that wholesale access and local 
calls are provided on reasonable price and non-price terms. 

(v) Costs and benefits of regulation in a small jurisdiction 

63. Because wholesale broadband is not currently provided in Bermuda, there would 
be set-up costs involved in terms of systems and billing costs as well as regulatory 
administrative costs. However it is not clear that these costs would be prohibitive.  

4.3 Leased lines 

(a) Retail leased lines 

(i) Market definition 

64. The RA finds that its preliminary view of the relevant market definition is the retail 
market for domestic leased line services, being symmetric data or voice links with a fixed 
amount of reserved capacity, which includes all technology types and capacity levels. A 
market that includes all areas other than Southside is assumed for the purposes of this 
Notice, however it is possible that a more detailed market definition assessment to be 
carried out under the market review process would find separate geographic markets. 

(ii) Entry barriers 

65. The key barrier to entry associated with the provision of retail leased lines is the 
need to provide an access link to the customer’s premise – sometimes referred to as a 
“data tail” or a “terminating segment”. In the absence of competitive wholesaling of 
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terminating leased line segments, a retailer will need to invest in its own access network. 
In that case the key barriers to entry are similar to those discussed in section 0, with 
particular regard to the high sunk costs associated with entry. Whether retail revenue 
streams, particularly in areas with high concentrations of business customers, are 
sufficiently high so as to overcome these barriers to entry would need to be considered 
in the more detailed market review process. 

(iii) Technological change and developments 

66. The RA does not envisage any significant technological changes or other 
developments that would materially lessen the barriers to entry over the period of the 
review.  

(iv) Ex post rules 

67. Given the significant barriers to entry that are present in the absence of 
competitive or regulated wholesale products, it is unclear that ex post competition rules 
would suffice to ensure SMP is adequately addressed.   

(v) Costs and benefits of regulation in a small jurisdiction 

68. BTC’s retail leased lines are already subject to regulatory oversight and therefore 
there is little anticipated upfront cost in continuing to regulate these services should the 
market review process find that a retail regulatory remedy is required. 

(b) Wholesale terminating segments of leased lines 

69. The relevant wholesale market relates to the terminating segments of leased 
lines, including all technologies and capacities. The RA considers that the relevant 
geographic market all includes all areas of Bermuda other than Southside.  

(i) Entry barriers 

70. Other than in Southside, provision of wholesale terminating segments of leased 
lines involves providing a connection to the end customer either by means of a fixed 
access network or a fixed wireless access network. The RA considers that there are high 
barriers to entry for the same reasons described above in respect of retail leased lines. 

(ii) Technological change and developments 

71. The RA considers that the barriers to entry to the wholesale terminating leased 
line segments market are durable, and does not anticipate that they will reduce 
significantly over the market review period. 

(iii) Ex post rules 

72. The RA considers it unlikely that ex post rules would be sufficient to ensure that 
wholesale terminating segments of leased lines are provided on reasonable price and 
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non-price terms because they form a bottleneck service to the provision of retail leased 
lines. 

(iv) Costs and benefits of regulation in a small jurisdiction 

73. Currently wholesale terminating segments of leased lines are not subject to 
regulation. As a result there would be some set-up cost involved in service provision. 
However, it is not obvious that these costs would be so large as to negate the 
competitive benefits of the availability of these services on regulated terms. 

4.4 Mobile services  

(a) Retail mobile services 

(i)  Market definition 

74. Retail mobile services include mobile access, calling and short message service 
(SMS) as well as mobile broadband services supplied on either a prepaid or postpaid 
basis. The RA considers that the relevant market is likely to include all of these services. 

(ii)  Barriers to entry 

75. As there are no wholesale services currently available, entry into the retail mobile 
services market involves deploying a mobile network. There are a number of barriers to 
entry of network deployment, including: the high sunk costs of erecting towers and 
equipment, or rental of the same; zoning difficulties in erecting towers, or gaining 
collocation space on existing towers for transceivers, and a need to obtain spectrum. 

76. Even in the presence of wholesale services the small scale of the Bermudian 
market may limit the number of retailers that can achieve minimum efficient scale given 
the fixed costs associated with marketing, sales and establishing a distribution network. 

(iii) Technological change and developments 

77. With regard to establishing a mobile network, a change in regulation in the 
infrastructure market could ease the barriers to tower and transceiver deployment, and 
to access to spectrum. However, such changes would not eliminate, and may only 
moderately reduce, these barriers. For example, it is unlikely that zoning restrictions 
would be substantially reduced. Similarly, if more spectrum were made available, but at 
a financial cost (such as auction fees) that were not recoverable on exit (for example, by 
sale), then spectrum would continue to represent a substantial barrier to entry because 
of the costs that must be sunk to obtain it. 

(iv)  Ex post rules 

78. Given the significant barriers to entry that are present in the absence of 
commercial or regulated wholesale products, it is unclear that ex post competition rules 
would suffice to ensure SMP is adequately addressed.   
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(v) Costs and benefits of regulation in a small jurisdiction 

79. The implementation of regulatory oversight of a retail market can vary in the 
degree of intervention, and in any case need not impose large implementation and 
administrative costs. Therefore the RA does not consider that the fact of being a small 
jurisdiction implies that the costs of retail regulatory intervention in the retail mobile 
markets would necessarily outweigh the benefits (if SMP is found to exist).  

(b)  Wholesale MVNO access on mobile networks 

(i) Market definition 

80. Wholesale access on mobile networks – also referred to as Mobile Virtual 
Network Operator (MVNO) access – is not currently subject to regulation nor is it a 
service that is provided on commercial terms.   

81. The RA considers that the relevant market would include wholesale access and 
the provision of voice, messaging and data services. 

(ii) Barriers to entry 

82. Supply of wholesale access services requires a firm to deploy its own mobile 
network infrastructure. There are a number of barriers to entry of network deployment, 
including: the high sunk costs of erecting towers and equipment, or rental of the same; 
zoning difficulties in erecting towers, or gaining collocation space on existing towers for 
transceivers, and a need to obtain spectrum.  

83. In the RA’s preliminary assessment, these substantial barriers make entry very 
difficult.  

(iii) Technological change and developments 

84. See paragraph 77. 

(iv) Ex post rules 

85. Application of ex post rules is unlikely to enable competition that the application 
of remedies might make possible.  

(v) Costs and benefits of regulation in a small jurisdiction 

86. While there would be some set-up costs involved in implementation of wholesale 
MVNO access on mobile networks, it is not clear that these would be so significant as to 
outweigh the benefits.  
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(c) Wholesale origination of international calls on mobile networks 

(i) Market definition 

87. Mobile networks currently essentially provide a service of originating calls to 
international destinations. This practice has arisen due to the existing licensing regime 
whereby international retail services cannot be supplied by access network providers.  

(ii) Barriers to entry 

88. There are substantial barriers to entry into the supply of wholesale origination 
services given that entry into this market requires deployment of a mobile network. 
Therefore the durable barriers to entry discussed above are equally as relevant to 
mobile origination as they are to mobile MVNO services.  

(iii) Technological changes and developments 

89. It not clear that call origination of international calls from mobiles would be 
offered by the mobile networks once the integrated licenses are in place if there were no 
regulatory obligation to do so. Even if the origination service were available, to the extent 
that there is SMP in this market this may well lead to origination charges that are 
excessive.  

(iv) Ex post rules 

90. As a result of the high barriers to entry which may result in joint dominance and 
the inability of ex post rules to adequately address the terms of which a wholesale 
service should be provided, the RA concludes that the market for the origination of 
international calls should be included in the Candidate Markets Notice. 

(v) Costs and benefits of regulation in a small jurisdiction 

91. As this service is currently effectively already offered the set-up costs of 
supplying the services have already been incurred. Little ongoing fixed costs would be 
required to supply and regulate the service. 

(d) Wholesale termination on mobile networks 

92. The RA considers it appropriate to define separate markets for the termination of 
calls on individual mobile networks, for the same reasons as were discussed in section 0 

93. The RA concludes that the mobile network termination markets should be 
included in the Candidate Markets Notice for the same reasons given in relation to 
termination on fixed networks. That is: 

• each network will essentially have monopoly power over termination on 
its own network;  

• this position of monopoly power will not change over the next 4 years; 
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• competition rules alone is not sufficient to address the issue of access to 
a bottleneck facility such as call termination; and 

• the service is already provided and implementation costs have therefore 
already been incurred. 

4.5 Access to infrastructure facilities 

94. There is a range of facilities that underpin the provision of electronic 
communications and Pay TV services to end users. The RA considers that there is a 
relevant market for the supply of access to fixed and mobile infrastructure facilities, 
including poles, ducts and towers. And, in the case of Southside, the copper and fibre 
optic network installed there and owned by BLDC, who leases access to spare ducts, 
copper pairs, fibre pairs, cross-connects and collocation. 

(i) Entry barriers 

95. There are substantial sunk costs and other legal barriers associated with 
obtaining land or other property access required to house network infrastructure 
facilities, as well as the physical construction and/or deployment of trenches, towers and 
poles.  

(ii) Technological change and developments 

96. It is not anticipated that there will be any technical changes or developments that 
will substantially lessen barriers to the deployment of infrastructure facilities. 

(iii) Ex post rules 

97. It is unlikely that ex post rules align will result in provision of access to 
infrastructure services on reasonable terms and conditions. 

(iv) Costs and benefits of regulation in a small jurisdiction 

98. Access to infrastructure facilities occurs commercially in many jurisdictions. It 
would not appear that the costs of providing access would be so substantial as to 
outweigh the benefits. 

4.6 Pay TV 

(a) Retail  Subscription TV services  

99. Retail Pay TV services are currently subject to regulation. Subscription television 
providers entertainment services for a fixed monthly fee.  

100. The RA considers that the retail subscription TV service market as being 
susceptible to ex ante regulation. 

(i) Entry barriers 
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101. Currently the provision of subscription television requires the deployment of a 
fixed access network. This involves building a link between customers and the supplier. 
Substantial barriers are associated with deployment of fixed access networks as 
discussed in Section 0. 

(ii) Technological change and developments 

102. Looking forward, as discussed in Section 0, the entry barriers are likely to remain 
in place with only a few regulatory exceptions. 

(iii) Ex post rules 

103. In the RA’s preliminary assessment, the substantial entry barriers make entry 
and even market expansion by existing carriers difficult, and may well grant some 
existing fixed suppliers SMP. This raises the possibility that without remedies in these 
markets, competition may be unlikely to develop even if SMP is not used to effect 
anticompetitive ends. That is, the application of competition rules may prevent 
anticompetitive behaviour, but is unlikely to enable competition that the application of 
remedies might make possible. Consequently, the RA considers that SMP analysis for 
the purposes of identifying such remedies should be carried out for the subscription 
television market.  

(iv) Costs and benefits of regulation in a small jurisdiction 

104. Subscription television service has already been subject to regulated pricing and 
as such there are not significant set-up costs for retail regulation. 

(b) Wholesale Subscription TV services to deliver broadcast content to 
end users 

105. The RA considers that there is a relevant market for the wholesale supply of 
subscription TV services.  

(i) Entry barriers 

106. To supply wholesale subscription television service, a firm must first deploy a 
fixed network and will face the same substantial entry barriers discussed above in 0. 

(ii) Technological change and developments 

107. As per the discussion in section 0, there is little likelihood of technological 
progress or other developments eliminating entry barriers over the next three years 

(iii) Ex post competition rules 

108. Application of ex post rules is unlikely to enable competition that the application 
of remedies might make possible. 

(iv) Costs and benefits of regulation in a small jurisdiction 
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109. While there would be some set-up costs involved in implementation of wholesale 
subscription television service, it is not clear that these would be so significant as to 
outweigh the benefits.  
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Appendix A  Subsea Cable Market 

110. During the pre-consultation process, CableCo expressed the view that a subsea 
cable market should be added to the list of candidate markets. The RA has considered 
the arguments put forward by CableCo and has collected information from market 
participants to examine whether a market that relates to subsea cable (or international 
capacity) should be identified as a market susceptible to ex ante regulation. The RA has 
concluded that such a market does not satisfy the criteria for identification as a 
candidate market. 

111. While there are large sunk costs associated with entering the subsea cable or 
international transmission market, that there is likely to be very strong growth in demand 
for international transmission arising from the deployment and use of domestic high-
speed broadband networks may alleviate this barrier to entry to some extent. 

112. There are currently three subsea cable networks that provide services in 
Bermuda. It is evident from material provided to the RA that prices have fallen 
significantly following the entry of the third network. Therefore it appears that competitive 
pressures are at work.  

113. The RA notes that CableCo is concerned that the license conditions that have 
previously applied to GlobeNet will no longer apply and that this potentially exposes 
CableCo and the public to anti-competitive behaviour by Globenet. The RA points out 
that the Regulatory Authority Act (RA Act) imposes a competition regime and considers 
that the RA likely will have the necessary powers to ensure that dominance, if it exists, is 
not abused. 

114. As a consequence, the RA does not consider that the three-criteria test is met.  
The subsea cable market is therefore not included in the list of candidate markets. 


