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Bermuda Telephone Company Response to 

Consultation Document C13/03: 

Integrated Communications Operating Licences and  

Associated Spectrum Licences  

 

A.  Introductory Comments

1. For purposes of this discussion and subject to the Company’s responses to the questions 

below, BTC is generally supportive of the Regulatory Authority (RA) Consultation Document 

C13/03 on the matter of Integrated Communications Operating Licences and Associated 

Spectrum Licences.1 

2. At the outset, BTC would note that it appreciates the feedback provided by the RA to the 

comments provided by the Company in its response to the related Pre-Consultation 

document.2  

3. The Company’s response to the current Consultation Document is accordingly restricted to 

those questions where the Company is of the view that outstanding issues subject to review 

may remain. The Company has no additional comments on Consultation Document 

questions that are not specifically addressed below. 

B.  Responses to Select Consultation Questions

QUESTION 6: Interested parties are invited to comment on proposed Condition 6. 

4. BTC notes the RA’s determination on the matter of Condition 6(c)(ix):3 

                                                        
1
 Bermuda RA, Consultation: Integrated Communications Operating Licences and Associated Spectrum 

Licences, Consultation Document Matter: C13/03, dated 4 February 2013, the Consultation Document. 
2
 BTC Response to Pre-Consultation Document PC12/01, dated 16 November 2012, the Pre-Consultation 

Response. 
3
 The Consultation Document, ¶ 59. 
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59. Several parties expressed concern about the breadth of Condition 6(c)(ix), which 

requires ICOL holders to comply with any performance bonds the Regulatory Authority 

may require. The parties are correct that this obligation is broader than the obligation 

imposed by Condition 7.5. Condition 6(c)(ix), however, is expressly authorized by Section 

17(2)(g) of the ECA and will remain in the ICOL. The Regulatory Authority will be 

judicious in its use of this authority and, as suggested by the parties, will be influenced 

by the “track record” of the ICOL holders. 

5. BTC remains of the view, as expressed in its Pre-Consultation Response, that this condition 

is too wide in scope in that performance bonds should only be used, or contemplated, in 

relation to physical works (the bonds acting as security so that, in the event of default, the 

Authority could pay for such works).  

6. Condition 6 (c) (ix) continues to contemplate the use of such bonds in other areas. In BTC’s 

view, this is not helpful and will continue to create uncertainty. The use of performance 

bonds, for example, to ensure service quality or network performance would be unwarranted 

and excessive.  

7. The RA’s assertion that it will be judicious in its use is commendable does not address, in 

the Company’s view, the essence of the Company’s concerns.  

QUESTION 7: Interested parties are invited to comment on proposed Condition 7. 

8. BTC notes the RA’s determination on the matter of Condition 7.3:4 

62. Condition 7.3 was the subject of comment by a number of parties during the pre-

consultation. The Regulatory Authority has considered those comments and has 

concluded that Condition 7.3 should be maintained for purposes of this consultation, 

subject to further input from industry and other stakeholders. The Regulatory Authority 

anticipates consulting with Government stakeholders before reaching a final decision with 

respect to the ultimate disposition of this provision. The Regulatory Authority therefore 

solicits further comment on this condition. The Regulatory Authority also invites comment 

on whether, in addition or in the alternative, the ICOL should specifically require ICOL 

holders to maintain in Bermuda all personal data relating to subscribers and users 

(including, for example, subscriber identification and billing data) and network information 

(including, for example, traffic and location data) relating to the provision of electronic 

                                                        
4
 Ibid. ¶ 62. 



BTC Response to Consultation Document C13/03, 4 March 2013 

 3 

communications, such that the Government of Bermuda can access this information in 

real time without any impediments that may arise from the processing or storage of this 

information outside the jurisdiction of Bermuda. 

9. BTC remains of the view, as expressed in its Pre-Consultation Response, that Condition 

7.3, as written, overly restricts carriers in respect of commercial decisions in relation to 

staffing and resources and will create uncertainty in the industry.5  

10. BTC also maintains its view that the use of waivers will be divisive and contentious unless 

they are based on economics or resources arguments. BTC accordingly maintains its view 

that Condition 7.3 be rewritten as follows (differences in bold): 

7.3 The Licensee shall ensure that substantially all of the personnel, Electronic 

Communications Network facilities, Associated Facilities and Associated 

Services relating to the provision of the Electronic Communications Services 

authorized by this Licence are located in Bermuda. The Authority may waive this 

Condition in whole or in part if, and to the extent that, the Authority determines 

that:  

(a)  there are insufficient human or other resources available in Bermuda to 

enable the Licensee to comply with this Condition; or 

(b)  compliance with this Condition would be commercially impractical; and  

(c)  in respect of both (a) and (b) above, a waiver would be in the public 

interest and not unduly discriminatory in respect of other similarly 

situated licensees.  

11. On the matter of an additional or alternative requirement that ICOL holders maintain in 

Bermuda all personal data relating to subscribers and users as well as network information, 

such that the Government of Bermuda can access this information in real time without any 

impediments, BTC would not object to such a requirement. The Company would view this as 

an additional requirement to those currently proposed in Condition 7.3 or as a condition of 

waiver. 

 

                                                        
5
 The Pre-Consultation Response, ¶¶ 10-12. 
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QUESTION 14: Interested parties are invited to comment on proposed Condition 14. 

12. BTC notes the RA’s determination on the matter of Condition 14.9:6  

91. Condition 14.9 obligates ICOL holders to publish up-to-date information, as 

determined by the Regulatory Authority, regarding the quality of their services in a 

manner that enables consumers to make industry comparisons. One of the parties 

commenting in the pre-consultation has objected to this provision as requiring the 

disclosure of sensitive information. The Regulatory Authority disagrees and this Condition 

shall remain in the ICOL. 

13. BTC has interpreted this RA determination to mean that the disclosure of sensitive 

information related to the quality of the Company’s services is not required in order to meet 

the requirements of Condition 14.9.  

QUESTION 24: Interested parties are invited to comment on proposed Transitional 

Condition A1. 

14. BTC notes the RA’s commentary on the matter of Transitional Condition A.1 as follows:7  

115. Transitional Condition A1 (as well as Transitional Condition A2) prompted a 

variety of comments during the pre-consultation. Several parties argued that 

ICOLs should not be issued until the market review and fee compliance 

investigations have been completed. The Regulatory Authority anticipates that 

both proceedings will be completed before the ICOLs are issued. One party 

urged the Regulatory Authority to complete the ex ante remedies and compliance 

proceedings as promptly as possible to prevent ICOL holders that are 

determined not to possess significant market power from getting an unfair head 

start in the electronic communications marketplace. The Regulatory Authority is 

sympathetic to such concerns and will expedite the conduct of those 

proceedings. The prompt conclusion of those proceedings would be facilitated by 

voluntary implementation of ex ante remedies by the affected ICOL holders. 

Another party questioned the concept and practicality of prohibiting an ICOL 

holder from entering new markets until it is found to have complied with ex ante 

remedies. Whatever the merits of that claim, the ECA requires such a finding 

                                                        
6
 The Consultation Document, ¶ 91. 

7
 Ibid. ¶ 115. 
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before an ICOL determined to possess significant market power can enter new 

markets (emphasis added). 

15. BTC remains very concerned with the possibility of a built-in “head start” for non-SMP 

providers as described by the RA’s current plans for the transition period. The Company 

remains of the view that notwithstanding the RA’s best efforts to expedite the process on the 

ex-ante remedy proceedings, there should be a defined procedure to mitigate if not totally 

avoid any circumstance where an ICOL provider is given a “head start” over others in the 

market.  

16. The Company addressed this issue in its comments on the RA Work Plan as quoted below.8 

7. BTC has no specific comments to make on the activities detailed in the Work Plan, 

however provides one general comment with regards to the regulatory approach being 

contemplated by the RA during the transition period. The text in this section suggests that 

the RA is proposing to have a dual regulatory approach at the beginning of the new 

regime on the basis of a provider’s SMP designation. As stated by the RA: 

30
 The ECA establishes two triggers for the “sunset” of these statutory requirements, 

based on whether the Regulatory Authority, following the market review consultation, 

designates a provider as having significant market power in any relevant market (“SMP”). 

If the Authority does not designate a provider as having SMP, the provisions will remain 

in effect as applied to that provider until “one day after the date on which the Authority 

issues a general determination” designating the providers that have SMP. If the Authority 

designates a provider as having SMP, the provisions will remain in effect as applied to 

that provider until “the Authority publishes a written notice confirming that the 

communications provider has complied with all applicable ex ante obligations” imposed 

by the Authority.” ECA § 80(1)(a). The Authority expects to adopt its SMP determination 

early in the 2013-14 financial year, but does not expect that all licensees that are found to 

have SMP will fully implement the applicable ex ante remedies before the end of the 

2013-14 financial year. As a result, the Authority expects to be required to enforce these 

provisions, at least as applied to some providers designated as having SMP, throughout 

the 2013-14 financial year.  

8. BTC is very concerned with the regulatory approach described in the aforementioned 

quotation.  

                                                        
8
 BTC Response to RA Consultation C13/01 Financial Year 2012-2014, Proposed Regulatory Authority 

Work Plan, dated 15 February 2013, BTC Work Plan Response, Response to Question 2, ¶¶ 7-8. 
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a) The described process suggests that there will be a period of time during the 

transitional period whereby providers that are not deemed to have SMP could 

get a significant “head-start” during the RA compliance confirmation period 

associated with the implementation of ex ante remedies for SMP designated 

providers. 

b) The described process details, among other things, a period of time whereby 

BTC would be required to obtain approval before initiating new 

telecommunications services or varying the charges for existing services, while 

their non-SMP competitors would not.  

c) It is also BTC’s understanding that this regulatory provision would only be lifted 

once the RA publishes a written notice confirming that BTC had complied with 

all applicable ex ante obligations imposed upon it by the RA. 

d) It is BTC’s view that this approach will create a non-level playing field in the 

related telecommunications markets by providing new entrants with a “head 

start” in the delivery of competitive services since as non-SMP providers they 

will not be required to obtain regulatory approval for the introduction of new 

services or the pricing of existing services. 

e) As stated earlier in its response to Question 1, it is BTC’s view that the 

transition period is critical to the proper implementation of the new regime and 

accordingly regulatory activities by the RA during the transitional period should 

not result in a skewing of the playing field in favour of one player or another. 

f) It is clear that the described approach would give providers that are not 

deemed to have SMP a significant “head-start” during the RA compliance 

confirmation period. Fair and sustainable competition relies upon a level 

playing filed for all ICOL holders, especially at the beginning of a new regime.  

g) It is BTC’s view that the RA Work Plan should accordingly recognize the 

critical importance of implementing and completing this transition period in a 

manner that is fair to all stakeholders.  

h) BTC is of the view that a minimum time period should be defined, for example 

90 days, to permit SMP designated providers the opportunity to obtain the 

necessary RA confirmation related to the implementation of their applicable ex 

ante obligations, without the risk of unfair competition from non-SMP 

designated providers. 
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i) This could be accomplished in a number of ways, including the interim 

approval of rates and services for SMP designated providers during that period 

or alternatively the implementation of a 90 delay, after the date on which the 

RA issues its SMP determinations, in the offering of new services and rates by 

non-SMP designated providers. 

j) This approach will provide for a level playing field and ensure an orderly 

opening of the affected markets while still providing SMP designated providers 

an incentive to quickly address the implementation and approval of their ex 

ante obligations. (Footnotes omitted) 

17. BTC would encourage the RA to define a specific approach that not only expedites the 

process of the ex-ante remedy proceedings, but also mitigates the occurrence of any 

circumstance where an ICOL provider would be given a “head start” over others in the 

market. 

END OF DOCUMENT 


