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RESPONSE TO PRE-CONSULTATION DOCUMENT PC 12/01: 
COMMENTS ON INTEGRATED COMMUNICATIONS OPERATING 

LICENCES AND ASSOCIATED SPECTRUM LICENCES 
 
 
 Bermuda Digital Communications Ltd. (“BDC”) respectfully submits these 

comments on selected issues raised in the above-referenced Pre-Consultation document 

released on October 10, 2012. 

Proposed Condition 7.3 

 BDC submits that proposed condition 7.3 is unduly vague and far broader than 

necessary to achieve its objectives.  The term “substantially all” does not have a clear 

meaning, which will lead to harmful uncertainty for licensees and unnecessary disputes.  

Various key generic terms, including “Associated Facilities” and “Associated Services,” 

are undefined and susceptible to a wide range of interpretations.  Further, the use of the 

general phrase “relating to” casts a potentially wide net as to the facilities and services 

which must be located in Bermuda.  Like all other licensees, BDC engages in a broad 

range of commercial activities, and enters into many commercial relationships, inside and 

outside Bermuda, in order to provide its services to the people of Bermuda.  As written, 

proposed condition 7.3 does not provide clear guidance as to the breadth and meaning of 

its obligations. 

 Further, proposed condition 7.3 would harm Bermuda consumers by preventing 

licensees from providing service in the most efficient manner possible.  In some cases – 

for example, off-island network performance monitoring tools or shared billing services 
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with affiliates – this condition could be read to require the licensee to forego available 

economies of scale and scope, thereby resulting in materially higher costs and ultimately 

higher retail rates to Bermuda subscribers.  In certain cases requiring a highly specialized 

or technical skill-set, it may be difficult to find suitable applicants in Bermuda, and 

forcibly relocating qualified personnel from other jurisdictions may be impossible, or at a 

minimum impose higher costs on the licensee, as well as impair the licensee’s ability to 

obtain the needed services in a cost-effective manner.  Particularly given the size and 

geography of the Bermuda telecommunications market, licensees will have opportunities 

to reduce their costs and maximize efficiency through the use of off-island facilities and 

services, and prohibiting them from doing so via proposed condition 7.3 would undercut 

the public’s interest in receiving the best services at the lowest prices. 

 Proposed condition 7.3 also would impair the ability of licensees to integrate new 

and innovative technologies into their Bermuda networks and operations.  In particular, 

BDC submits that this condition would deter the introduction of next generation mobile 

networks such as LTE into Bermuda.  For LTE and other new technologies, the most 

efficient applications are often regional in scope, thereby entailing sharing and other 

cooperative arrangements beyond the borders of a single country, or even an insular area 

such as Bermuda.  In order to maximize the incentives of licensees to introduce the most 

innovative technologies into their networks and operations in Bermuda, and thereby offer 

the citizens of Bermuda the most advanced services at reasonable rates, BDC urges the 

Regulatory Authority not to adopt proposed condition 7.3. 

 BDC also objects to this condition as discriminating against the 

telecommunications sector in Bermuda.  We are aware of no similar obligations imposed 
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upon other major industries in Bermuda such as reinsurance and financial services.  There 

is no valid basis for imposing any obligations on the telecommunications sector until 

such time as the Bermuda Government is willing and able to apply similar requirements 

in a fair and even-handed fashion among all major industries on the island. 

 Moreover, BDC submits that the restrictions in proposed condition 7.3 are far 

broader than necessary to achieve the desired objectives.  With respect to personnel, BDC 

recommends that each licensee designate an executive-level officer located in Bermuda 

as a primary contact point for the Government.  This point of contact would have the 

responsibility to interface directly with the Government and otherwise ensure that the 

Government has the necessary access to the licensee to regulate the industry and 

implement its lawful mandates.  There is no valid reason to require “substantially all” of 

the personnel who provide services related to BDC’s licensed business to be located in 

Bermuda. 

 Similarly, there is no valid reason to require all Network Facilities, Associated 

Facilities and Associated Services to be located in Bermuda in order to ensure that the 

Government is able to effectively regulate the licensee, its network, and its services.  In 

this regard, proposed condition 7.3 is in part duplicative of proposed condition 10, which 

imposes an affirmative obligation on licensees to cooperate with the appropriate 

Bermudian authorities in matters of national security, emergencies, and law enforcement.  

Further, requiring the designation of a Bermuda-based high-level point of contact, as 

suggested above, would fully accomplish the Government’s desired objectives without 

unduly burdening licensees or interfering with their efforts to configure networks and 

services so as to provide services to Bermuda subscribers at the lowest efficient cost.   
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To the extent the Regulatory Authority desires to have certain personal and 

commercial data available to it in Bermuda (see Pre-Consultation Document at p. 13), 

proposed condition 7.3, in its current form, does not advance that objective.  BDC 

recommends that a much narrower condition could be drafted to require specific types of 

customer information to be available on a non-exclusive basis in Bermuda, which would 

make such information subject to the jurisdiction of the Bermuda courts and law 

enforcement authorities.  It is not necessary to require “substantially all” of the facilities 

and services related to the licensee’s business to be located in Bermuda in order to fully 

achieve this objective. 

   BDC recognizes that proposed condition 7.3 establishes a procedure for 

licensees to seek waivers of these requirements.  However well-intentioned, a waiver 

process would inject harmful uncertainty into the marketplace, as it would undoubtedly 

prove to be time-consuming as well as cumbersome and costly to implement for both 

licensees and the Regulatory Authority.  Inevitably, licensees would have to put their 

most important plans on hold while they request waivers or seek clarifications of the 

condition’s scope, and the Regulatory Authority would have to devote substantial 

resources on an ongoing basis to handling these requests.  To the extent waivers are 

granted or clarifications issued, there would likely be disagreements over the scope and 

meaning of each one, thereby leading to further disputes and even litigation.  What 

cannot be doubted is that this waiver process would dramatically increase the out-of-

pocket and opportunity costs of licensees, thereby leading to higher retail rates for 

Bermudians. 
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 As a result, BDC respectfully urges the Regulatory Authority to reject proposed 

condition 7.3 in favor of a narrower condition that will fully accomplish the desired 

objectives. 

  

Proposed Condition 21.1 

 BDC submits that this indemnification provision is overbroad.  In particular, we 

recommend that it be modified to provide that indemnification should occur only for 

actual damages suffered by the Government of Bermuda in a court of law in Bermuda, 

and that indemnification shall occur only where the licensee has acted in a negligent or 

otherwise unlawful manner.  It would impose an unfair and potentially prohibitive burden 

on licensees to require indemnification where the licensee has not engaged in misconduct 

in a legal sense.  To the extent the Government desires protection in cases where damage 

occurs without licensee misconduct, BDC believes the most efficient solution is for the 

Government to purchase appropriate insurance rather than to force licensees to act as the 

functional equivalent of insurance companies for such situations.  Further, the condition 

should be amended to require that prompt notice of any covered actions, claims and 

demands be provided to the licensee.  
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