




 

11 September 2019 

VIA EMAIL 

 

The Regulatory Authority (the “Authority”) 

1st Floor Craig Appin House 

8 Wesley Street, Hamilton  

 

Attn: Denton Williams - Chief Executive 

Dear Mr. Williams, 

Re: Market Review - Preliminary Report, Preliminary Decision & Order 

We refer to the publication of the Preliminary Report, Preliminary Decision and Order in respect of the Market 

Review of the Electronic Communication Sector (the “Market Review Report”).   

We note that the Market Review Report became fully available on the Authority’s website on the 27th August 2019 

and notified to us on the same date 5:22pm albeit that the date shown on the front of the Market Review Report 

is the 23rd August 2019.   

We have had the opportunity to review the Market Review Report and very surprised that it does not contain 

the submissions of one of the two major stakeholders, Digicel. 

 

We fully appreciate that submissions were due pursuant to the Further Extended Response due date, by 29th April 

2019 at 5 PM.  They were in fact delivered at 9:34 PM on the 29th April 2019 and on Tuesday the 30th April at 11.46 

AM the Authority acknowledged receipt with the comment, “we also note it has been received after the deadline.” 

However, no indication was then given that Digicel’s submission would not be taken into account. 

It is manifestly unreasonable that Digicel submissions were not taken into account or given any regard in the 

course of preparing the Market Review Report.  Given the purpose of the Market Review Report was to set out 

the analysis of the state of competition in the various electronic communication markets and then to consider 

whether any of the operators have significant market power (“SMP”) and whether any form of ex ante remedy 

should be applied or existing remedies modified or removed ex ante, it is quite extraordinary that the Digicel 

submissions were not included.  

Our responses were highly relevant to this Market Review Report and there is manifest injustice in the Authority’s 

approach. The submissions comprise relevant information bearing on the Authority’s exercise of statutory 

functions that may have very significant consequences for Digicel. As you are aware, the purpose of the Market 

Review Report is to commence public consultation in accordance with Sections 62 and 69 to 73 of the Regulatory 

Authority Act 2011 and Sections 20 to 25 of the Electronic Communications Act 2011.  The responses from the  
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public and other operators will be based on what is contained in the Market Review Report, which Report has 

been drafted without consideration of all submissions, including ours. 

It cannot be that the receipt of the submission only a few hours following the expiry of a deadline falling on a 

Friday in any way prejudiced the Authority’s consideration of all of the submissions it had received. Similarly, 

taking them into account cannot reasonably be regarded as affording Digicel any kind of material advantage in 

the process.  

The Authority has called for public feedback on the market review in various stages of the market review process 

since 2017, and the Bermudian public including Digicel have dutifully provided responses, which required a great 

deal of time and effort to review, develop and provide recommendations, as we all understand that this will have 

a significant impact on the future of the electronic communications sector in Bermuda.   

In circumstances where we provided you with our views at length and where you appear to  have determined not 

to take them into account, we urge you to remedy your position. In particular, we urge the Authority to take 

account of Digicel’s submission, to amend the Market Review Report in the light of that review, and to re-initate 

this stage of the consultation process accordingly. All of this is essential if the process now underway is not to be 

compromised irreversibly.  

We await to hear from you but we reserve all rights and actions available to us. 

Yours sincerely,  

 

____________________________ 

David Geary  

Group General Counsel Caribbean  

 

Cc Angela Berry- Chairwoman, Regulatory Authority Bermuda  

Cc Paul Stafford- CEO- Digicel (Bermuda) 

Cc: Mi Hong Yoon- Legal & Regulatory Counsel - Digicel (Bermuda) 
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