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Regulatory Authority 

1st Floor, Craig Appin House 

8 Wesley Street 

Hamilton HM 11  

 

Attention:  Nigel Burgess, Senior Manager Electricity Analysis and Planning  

 

Dear Sirs,    

 

Re:  Response to Consultation Document: Comments on TD&R Electricity Licence 

  

This letter provides the response of Bermuda Electric Light Company Limited (“BELCO” or the 

“Licensee”) to the consultation document entitled, “Consultation: Development of TD&R Electricity 

License for Bermuda” and dated 8 May 2017 (the “Consultation Document”).  The questions 

posed in the Consultation Document are addressed in turn, but BELCO reserves all rights and 

remedies available to it, now and in the future, to provide additional and/or complementary 

submissions in relation to the subject matters contained herein and/or otherwise to modify and 

amend its position as set out herein. 

 

80. Interested parties are invited to comment on the structure of the proposed licenses, 

in particular in relation to the following questions. 

• Are there any provisions in the Licence which you think ought to be modified? 

Please include any reasoning and evidence in your answers.  

Answer:  Yes. 

 

As an overall comment, BELCO believes that the draft transmission, distribution and retail 

(“TD&R”) licence included in the Consultation Document (the “Draft Licence”) could be 

more simply drafted, as the following benefits are to be gleaned from a more simply drafted 

licence:  
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o It will be clearer than a longer one.  More specificity in a licence leads to reduced 

clarity as to the significance of what has been omitted and increased likelihood for 

deviation from legislative aims, intended or unintended, through paraphrased legal 

requirements. 

 

o It will help alleviate instances of the disproportionality, discrimination and 

subjectivity prohibited under the Electricity Act 2016 (the “EA”) and the Regulatory 

Authority Act 2011 (the “RAA”).  

 

o It will help avoid unnecessary costs which are ultimately imposed on BELCO’s 

retail customers.  More burdensome obligations increase the cost of the regulatory 

process and, given Bermuda’s small size, this results in a significant upward per 

capita impact on each customer’s bill. 

 

o It will avoid repeated modification.  Contrary to the view expressed by the 

Regulatory Authority (the “Authority”) at Paragraph 25 of the Consultation 

Document, BELCO believes that a licence is not an ever-changing document and 

instead should change over time as little as possible because it is a key document 

upon which investors rely.  Particularly given the significant costs of maintaining 

the TD&R system and bulk generation to ensure service to all electricity customers 

on the island, BELCO (and its lenders and investors) must know that the contents 

of its authorisations are not subject to frequent and unpredictable change.  

Otherwise, with such increased risks and unpredictability, costs of capital increase 

unnecessarily, imposing higher rates on customers with no concomitant benefit.  It 

may be that regulations, or other requirements with which the Licensee must 

comply – e.g., the content of a Grid Code, will change, but the authorisation to 

operate should not.   

 

o It is what is contemplated by the governing legislation.  Section 26 of the EA sets 

out seven conditions that may be included in licences generally and two more for 

the Draft Licence.  Additional conditions may be included only with the consent of 

the Minister responsible for energy (the “Minister”) and must be, “objective, 

proportionate, not unreasonably discriminatory and specified expressly in the 

authorisation.”  Rather than weighing each Section or Condition of the Draft 

Licence to consider whether it assists the Authority in meeting its obligations under 

the EA and is proportionate, the Authority has included a number of Sections and 

Conditions which need not appear. 

 

o It is better suited for Bermuda’s small, isolated system applying the single buyer 

approach. 

 

o It will provide the Authority room to exercise its powers effectively and efficiently 

without being constrained by specific mandates enshrined in licences.   
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Beyond the preceding general comments, provisions that need modification for the above 

or other reasons include the following (listed chronologically): 

 

Part I, Section 1 – Definitions.  

 

BELCO provides comment on the following definitions as they are presently set out in the 

Draft Licence: 

 

“financial year”: While BELCO agrees that the financial year should be based on 

the calendar year, the intention for the remainder of the definition is unclear. 

BELCO is unsure of the meaning and does not understand the practical application 

when the Draft Licence provides that, “the last financial year shall be the date on 

which this licence is revoked or terminated in accordance with its terms until the 

succeeding 31 December.”  BELCO suggests the following wording to bring clarity 

to the definition: “means the period from 1 January to 31 December in any calendar 

year during the term of this Licence and the first financial year shall be the period 

from the Commencement Date until the succeeding 31 December and the last 

financial year shall be period from 1 January until the date on which this Licence 

is revoked or terminated in accordance with its terms.”   

 

“Insolvency Event”:  The definition misunderstands insolvency law in Bermuda.  

The Bankruptcy Act 1989 does not apply to the insolvency of companies. 

 

“Law or law”: “Provision of law”, “law” and “Law” are used interchangeably 

throughout the Draft Licence, and given that Condition 2(a) of the Draft Licence 

provides that “provision of law” shall have the meaning set out in the Interpretation 

Act 1951, it is suggested that this definition be removed and that all references in 

the licence to “Law” or “law” be replaced with “provision of law.”    

 

“Licence”: The definition should be amended to include any annexes to the 

Licence.   

 

“Notice”:  This definition only relates to notices given to the Licensee.  There 

should be a corresponding definition governing notices to be provided by the 

Licensee, as the Conditions within the Draft Licence referencing notice to be 

provided by the Licensee do not provide the requisite mechanism. 

  

“Relevant Assets”:  As further explained below, this term is defined so broadly 

as to make it nonsensical.   

 

“Merit Order”:  The definition of Merit Order is incorrect, as the primary factor in 

determining merit order is least cost.  Any other order will, among other outcomes, 

raise rates.  If the Minister wishes to subsidize renewable resources as a matter of 

policy, he or she has the power to do so, but such a “trade-off” decision cannot be 

made by the Authority through a licensing condition (See Sections 9 and 40(2)(b) 

of the EA).  Given the impact on costs and reliability, BELCO disagrees with this 
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definition, as it requires across the board prioritization of renewable resources in 

the absence of a Ministerial direction pursuant to Section 9 of the EA.  In any event, 

the substance of what should be the merit order for dispatch is beyond the licensing 

function, and as further explained below, should properly be determined by BELCO 

in the Grid Code required under the EA. 

 

Part I, Section 3.1 – Scope of the Licence (Grant of Rights).   

 

Section 3.1 should include the word “exclusive,” consistent with the Section 20(2) of the 

EA. 

 

Part I, Section 3.2 – Scope of the Licence (No Additional Authorisation).   

 

This Section is drafted so as to impose a positive obligation on BELCO to obtain the 

approval of the Authority for any additional activities in which it may wish to engage 

irrespective of whether the Authority regulates such activities.  Surely this is incorrect and 

should read that that the licence (as defined in the Draft Licence) (the “Licence”), “does 

not authorise the Licensee to engage in any other activity that requires Authority approval 

pursuant to a provision of law.”    

 

Part I, Section 3.3 – Scope of the Licence (No Relief from Additional Obligations).   

 

The meaning of the term “practice” in Section 3.3 is unclear.  BELCO is prepared to comply 

with all applicable laws, regulations, determinations, codes and orders but cannot comply 

with something it does not understand.  

 

Condition 4 – Term of the Licence.   

 

As a general comment, BELCO notes that this provision appears to deviate what is 

contemplated in the EA and should be rewritten.  It also appears that the Authority could 

terminate the Licence for no reason at any time.  This is unacceptable.  BELCO is unaware 

of any licence in the international arena with such a provision. Given the long-term 

investments involved, there should be an automatic or streamlined renewal process. The 

provision should also provide for BELCO’s compensation for its assets. 

 

Condition 6.1(d) – Compliance (Policies).  

 

There is no basis in law upon which the Licence can impose a requirement that the 

Licensee comply with a policy.  Licensees become bound by policy when such policies 

are made the subject of binding provisions of law. 

 

Condition 7.1 – Information, Audits and Inspection (Information to be Furnished). 

 

BELCO notes that the obligation in the analogous Condition in the draft licence included 

with the consultation document entitled “Consultation: Development of the Bulk 

Generation Electricity Licence for Renewable Energy for Bermuda” and dated 8 May 2017 
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– Condition 12 (Provision of Information to the Authority) – extends to “material 

Information” and suggests that a materiality threshold should be included here.  

Condition 7.4 – Information, Audits and Inspection (Potential Breach).  

 

Pursuant to Section 26 of the EA, any conditions beyond those listed therein must be 

“objective, proportionate, [and] not unreasonably discriminatory.”  “Proportionate,” as 

defined in the RAA, means “no more than reasonably necessary to achieve a given 

regulatory objective, taking into account the relative cost of compliance and the ultimate 

benefit to consumers.”  

 

Condition 7.4 is redundant given the inclusion in the Draft Licence of Condition 35.2 and, 

unlike Condition 35.2, omits a materiality limitation.  BELCO believes that it is unnecessary 

that the Licence include multiple provisions that the Licensee should notify the Authority 

of a material breach or any event affecting its ability to perform its licensed operations.  

Beyond a reasonable reporting requirement of major activities with material impacts, this 

and similar reporting obligations are disproportionate and have an adverse upward impact 

on BELCO’s cost of serving its customers and thus shall increase such customers’ retail 

rates.  

 

Condition 9.4 – Enforcement, Supervision and Revocation (Involuntary Transfer of 

Assets).   

 

Condition 9.4 appears to contemplate a transfer of assets without compensation.  As 

written, the provision is unacceptable, would place severe strains on BELCO in any 

attempts to obtain financing on reasonable terms and conditions, and represents a 

disincentive to investors.   

 

At a minimum, any forced seizure of assets requires just compensation.   

 

Condition 11.1 – Accounting Requirements (Purpose of Condition). 

 

Throughout, the Consultation Document and the Draft Licence reflect an apparent 

fundamental misunderstanding about the nature of BELCO’s legal existence.  BELCO 

notes that the Authority intends to, “develop cost accounting guidelines for BELCO’s 

licensed entities” (See paragraph 23 of the Consultation Document).  Development of cost 

accounting guidelines for BELCO’s entities is a legal impossibility, as BELCO does not 

and will not have multiple licensed entities.  BELCO is but a single legal entity.  (BELCO 

suggests that its existence as a single legal entity must be kept in mind in respect of all 

provisions of the Licence.) 

 

BELCO’s Bulk Generation Business and TD&R Business (both defined in the Draft 

Licence) will not be operated by separate subsidiaries of BELCO or otherwise.  To do so 

would significantly increase compliance costs related to the need for additional internal 

staff and increased audit fees and would lead to delays in the submission of reports. It is, 

therefore, impractical to expect BELCO to produce separate audited financial statements 

for its Bulk Generation Business and its TD&R Business.   
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Regardless, BELCO will need to alter the way it prepares its financial statements in order 

to comply with the requirements of the Licence. BELCO currently prepares audited annual 

financial statements in accordance with International Financial Reporting Standards 

(“IFRS”).  Expenses are tracked by separate cost elements which are aggregated into four 

separate cost centers – grid operations, power generation, occupational health and safety, 

and corporate.  Financial statements are only prepared on a consolidated basis, and there 

are no internal transfer revenue mechanisms between power generation and TD&R.  

Furthermore, BELCO’s corporate and financial structure (i.e. capital structure, borrowings, 

credit rating plans, dividends) are based on the entire entity.  

 

In the alternative, BELCO is prepared to develop segment reporting of its accounts 

consistent with the requirements under IFRS.   BELCO suggests that it is more efficient 

and cost effective to provide enhanced segment disclosures as opposed to multiple, 

separate, time consuming and costly financial statements. 

 

BELCO fully understands the need for increased transparency and delineation between 

the Bulk Generation and TD&R Businesses.  It also has no objection to accounting and 

reporting obligations that allow a fair apples-to-apples comparison when evaluating 

alternate proposals to meet future demand.  But neither the system nor BELCO are of a 

sufficient size to justify functional disaggregation, and accounting and reporting obligations 

should not be so burdensome as to unnecessarily increase BELCO’s operating costs 

which shall ultimately be borne by BELCO’s customers (increasing rates).   

 

No matter the outcome, an unnecessary increased cost due to changes to the financial 

reporting arrangements will ultimately get passed on to the customer (increasing rates).  

BELCO believes that separate financial statements for Separate Businesses (as defined 

in the Draft Licence) will substantially increase those added costs.  

 

Condition 11.2 – Accounting Requirements (Management Accounts).  

 

In addition to segment reporting, BELCO’s annual financial statements could also include 

an appendix which would provide additional management account details.   While these 

additional reporting requirements would be on an unaudited basis, BELCO’s auditors 

could review the appendix for consistency with the audited financial statements.   

 

Condition 11.3 – Accounting Requirements (Accounting Records).   

 

For the reasons stated above in respect of Condition 11.1, BELCO disagrees with the form 

of reporting required in Condition 11.3.   

 

With respect to allocation methodologies, BELCO notes that it currently procures 

corporate services through a shared service model with its parent company.  Specifically, 

BELCO’s IT, HR, Finance and Legal functions are provided by the staff of its parent 

company based on annual estimated time allocations determined during the budgeting 

process.   The estimated time allocation will change annually depending upon the 
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anticipated workload, which has increased significantly as a result of the increased 

regulatory requirements, and will also increase in the event of any significant investment.   

BELCO is willing to work with the Authority to establish a set of cost allocation and internal 

transfer pricing criteria (within BELCO and with respect to shared services provided by 

affiliates) which would allow it to provide appropriate reporting in sufficient detail to allow 

the Authority to discharge its responsibilities.    

 

Condition 11.4 – Accounting Requirements (Auditor’s Report). 

 

As described above in respect of Conditions 11.1 and 11.2, BELCO proposes that the 

Auditor’s report be limited to its IFRS audit of BELCO’s financial statements inclusive of 

segment reporting and disclosures. 

 

Condition 11.6 – Accounting Requirements (Cost Allocations or Apportionments). 

 

This Condition is impractical as allocations to and from BELCO are a function of the 

business circumstances which may change each year.  For instance, a new or amplified 

regulatory obligation or a major capital expansion program will require additional time and 

resources from corporate functions (currently embedded in the shared services 

arrangement within the group of which BELCO is a part) and engineering services (from 

BELCO’s affiliates).   While BELCO supports the need for increased transparency, it 

remains concerned about the timeliness and basis of any review by the Authority and the 

potential impact on BELCO’s ability to implement its obligations under the Licence.   

Furthermore, BELCO notes that International Accounting Standard 8 contemplates that 

changes in accounting estimates resulting from new information or new developments are 

ongoing and acceptable.     

 

Condition 11.7(b) – Accounting Requirements (Companies Act 1981).   

 

The Authority should note that annual accounts are able to be waived pursuant to Section 

88(1) of the Companies Act 1981. 

 

Condition 11.9 – Accounting Requirements (Access to Records).  

 

This Condition should be amended to reflect that BELCO will be provided with reasonable 

notice periods and response times.  

 

Condition 12 – Availability of Resources.   

 

With respect to this Condition, BELCO does not object to its Board of Directors meeting 

any of its obligations under Bermuda law.  This would include the requirement, under 

Section 54 of the Companies Act 1981, that Directors shall not declare or pay a dividend 

or make a distribution out of contributed surplus if there are reasonable grounds for 

believing that the company would not meet the solvency test set out therein.  Beyond this, 

however, BELCO objects to the Authority’s apparent assertion in Paragraph 58 of the 

Consultation Document of powers exceeding those set out in the Companies Act 1981.   
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Because the Licensee’s rates are regulated by the Authority, the Authority will always have 

the power through that mechanism to ensure that ratepayers are not paying more for 

services than appropriate.  Again, Section 26 of the EA provides that any conditions 

beyond those listed therein must be, “objective, proportionate, [and] not unreasonably 

discriminatory.”  “Proportionate,” as defined in the RAA, means “no more than reasonably 

necessary to achieve a given regulatory objective, taking into account the relative cost of 

compliance and the ultimate benefit to consumers.”  The regulatory objective of this 

Condition is to ensure capable Licensee operations and not to expound upon other 

regulatory tasks. 

 

Condition 12.5 – Availability of Resources (Auditor’s Report).   

 

The requirement for an auditor to submit a report with each certificate will require due 

diligence and analysis separate from the annual audit process.  This will entail additional 

cost and time and is an unnecessary regulatory cost burden (especially given that the 

annual audit already includes information from the Auditor with respect to BELCO as a 

going concern).  Such regulatory cost burden will ultimately be borne by BELCO’s 

customers (increasing rates).    

 

Condition 12.6, 12.7 – Availability of Resources (Controlling Interest Holder). 

 

BELCO is unable to comply with this Condition and contends that it is not proportionate 

and is discriminatory.  BELCO, a legal person in its own right, cannot control the whims of 

any other legal person which determines its own actions.  The Condition is also 

disproportionate to its aims in that it does not help ensure supply of electricity.   

 

The request for a Controlling Interest Holder legal guarantee with respect to the Licensee’s 

obligations under the Licence is disproportionate when there are simpler more objective 

measures available to mitigate financial risk to the Licensee. 

 

Condition 13 – Prohibition of Cross-Subsidies.  

 

Until cost allocation methodologies are agreed upon, certain costs may be deemed cross 

subsidies under the shared service arrangement of which BELCO is a part.  BELCO 

believes that the shared services arrangement provides a cost-saving benefit for its 

customers as its functional staff would likely be unchanged in size if they were dedicated 

BELCO employees yet a portion of their time is allocated to BELCO’s parent and affiliates.  

Furthermore, as workloads significantly increased with respect to regulatory requirements 

and capital planning in 2016, BELCO’s parent essentially provided cross subsidies to 

BELCO as it maintained its fixed charge methodology based on its annual budget.  Given 

these realities, BELCO looks forward to working with the Authority to minimize such 

subsidies. 
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Condition 14 – Service Standards & Performance Standards.   

 

This is the first example in a number of instances in the Draft Licence in which the Authority 

seeks to circumvent the general determination process by including non-licence issues in 

the Draft Licence.  

 

The issue of service standards and performance standards is an important one which 

needs to be addressed.  It should, however, be addressed through a separate general 

determination accompanied by proper and thorough public consultation.  The text of a 

licence should contain as a condition the duty of the licensee to comply with all such 

general determinations, as provided in Section 26(1)(c) of the EA.  But, the details and 

content of these separate general determinations are not themselves licensing conditions, 

and the instant public consultation cannot substitute for the thorough, public and expert 

vetting that each of these general determinations needs going forward.   

 

Condition 14.2 Service Standards & Performance Standards (Details to be 

provided). 

 

Although BELCO believes that Condition 14 addresses matters which ought properly to 

be considered through general determination in any event, BELCO notes that the 

language in Condition 14.2 is unclear as it requires BELCO to report “details regarding 

any intervention made to rectify any service deficiencies.”  This language could mean any 

voltage fluctuation or a regulator occurrence which has no material impact on customers.  

As such, the Condition as written is unachievable, discriminatory, disproportionate, and 

the burden of attempting to comply would require the expenditure of resources resulting 

in unnecessary costs to customers (increasing rates).  It also represents 

micromanagement of the business of the Licensee not within the scope of the Authority.  

Condition 14.2(a) is particularly onerous.  

 

There should be a simple, global requirement for the Licensee to report all events – 

whether a violation of a standard, code or Licence provision – that have a material impact 

on the Licensee’s ability to perform the licensed activity.  

 

Failing a global requirement, in connection with the aims of this Condition, the Authority 

should seek to obtain information about any macro performance indicators which would 

indicate systemic issues to avoid becoming inundated with excessive amounts of useless 

information.   

 

Condition 14.7 – Service Standards & Performance Standards (Consequences for 

Non-compliance). 

 

Although BELCO maintains that Condition 14 is properly the subject of a general 

determination and not a licence, BELCO notes that it takes particular issue with Condition 

14.7.   
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Condition 14.7 appears to impose a penalty for failing to comply with a service standard 

and to require that the Licensee pay compensation as determined by the Authority to 

customers for failure to comply with standards.  Penalties of any type are set out in 

provisions of law and/or administrative determinations.  BELCO is unaware of legal 

authority for Condition 14.7(b), in particular, and disagrees with any penal obligation 

outside the law.   

 

Condition 14.8 – Service Standards & Performance Standards (Tariff Reviews). 

 

Condition 14.8, which provides that the Authority reviews service standards when setting 

tariffs, is also not a licensing condition.  It is, rather, a statement as to tariff methodology 

to be included not in a licence but in a general determination under Section 35 of the EA. 

 

Again, the concept of the Licensee having a duty to comply with service and performance 

standards, and having a duty to report events having a material impact on such 

compliance, is appropriate to include in a licence.  But, these duties can and should be 

incorporated in such simple, global language, allowing for flexibility and detail in the 

development of the standards themselves through a general determination carried out in 

compliance with the legislation.   

 

Condition 15 – Disposal of Relevant Assets.   

 

BELCO does not disagree with the concept of regulatory review of the disposal of the 

Licensee’s assets critical to performing licensed operations.  It makes sense to provide 

notice to the Authority where it is intended to dispose of assets critical to the Licensee’s 

operations (for example, in the case of planned decommissioning). As written, however, 

the Condition contemplates that BELCO will notify the Authority when it intends to dispose 

of any assets.   

 

As explained above, in connection with the suggested amendments to the definitions, 

“Relevant Asset” is defined so broadly that it is almost nonsensical.  The definition provides 

that a Relevant Asset is, “any asset which is necessary to enable the Licensee to comply 

with its obligations.”  Surely, the Authority did not intend that BELCO is to report when it 

intends to dispose of a ballpoint pen.  As presently written, however, the Condition requires 

BELCO to do just that.  BELCO is required to report and ask for approval for the disposal, 

of any asset, no matter how small, all of which are to an extent “necessary.”   

 

Aside from simply being an unachievable and disproportionate obligation, the Condition 

constitutes discriminatory micromanagement of the business of the Licensee which is 

inappropriate and not within the scope of the Authority’s mandate.  Further, the Licensee’s 

attempt to comply with this burden would result in delay and would require additional 

reporting and administrative processing resources (all of which would result in the 

imposition of unnecessary costs on BELCO’s customers by increasing their rates).   

 

If a condition regarding disposal of assets is retained, BELCO recommends that the 

Condition adopt language used in other jurisdictions to establish a materiality threshold 
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and require reporting of disposal above a certain dollar value (for example $2 million) or a 

certain percentage of the then current net value of the property, plant and equipment of 

the Licensee and employed by the Licensee in the operation of the TD&R system.  

Alternatively, the term “necessary” could be changed to “critical”, to clarify that regulatory 

reporting and/or approval is only required for disposal of major assets that materially affect 

the Licensee’s ability to perform. 

 

BELCO also notes that it is necessary to provide a different definition of the word “Control” 

in the context of this Condition, as the definition provided in Part I, Section 1 makes the 

intention of this Condition unclear.    

 

Condition 16 – Restriction on Use of Certain Information 

 

BELCO is of the view that Condition 16 is an attempt to circumvent the process which 

would best enable the public to comment upon the best means by which their information 

should be protected – by way of a public consultation in connection with a general 

determination as contemplated under Section 39 of the EA.   

 

Condition 16.5 – Restriction on Use of Certain Information (Precautions).  

 

The Condition is particularly unworkable, as it creates a nonsense.  BELCO is one legal 

entity, and many of the individuals who are involved in its TD&R Business will also be 

involved in its Bulk Generation Business. 

 

BELCO also uses shared services, and given these realities, it will, therefore, be 

impossible to restrict the sharing of information among the various personnel involved in 

BELCO’s business generally and any efforts to do otherwise will lead to unnecessary cost 

and expense for customers (increasing rates).  The Authority has informed BELCO that it 

is interested in accounting separation, rather than physical separation, and if the 

Authority’s aim is improved transparency, this provision is not proportionate to that aim.   

 

 Condition 17 – National Disaster Contingency Fund. 

 

This Condition is not a licensing function and ought properly to be included in the general 

determination contemplated by Section 35 of the EA.  That said, BELCO assumes that the 

cost of the National Disaster Contingency Fund contemplated under Condition 17 of the 

Draft Licence (the “Fund”) will be flowed through to customers as a component of rates.   

 

Condition 18 – Basis of Charges for Connection to the Grid System.   

  

The inclusion of this Condition in the Licence is inappropriate and not proportionate.  The 

EA contemplates that a Grid Code is to be developed by the TD&R Licensee and approved 

by the Authority.  While BELCO looks forward to working with the Authority to devise a 

workable Grid Code, as the sole TD&R licensee in Bermuda, BELCO should be given the 

opportunity to opine on its contents.  This Condition attempts to prevent BELCO’s 
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participation in and to circumvent the legislatively-determined process.  It is therefore ultra 

vires the EA and should not be included in the Licence.  

 

Condition 20 – Requirement to Offer Terms.   

 

BELCO repeats the comments made in respect of Condition 18 and also notes that the 

requirement that BELCO submit a Grid Connection Policy as an interim measure is 

burdensome and unnecessary.  It is unclear why BELCO would not simply be required to 

comply with the measures presently in place until the Grid Code is drafted and approved 

(the Interim Grid Code).   

 

Condition 21.1 – Functions of the Authority (Dispute Resolution).   

 

The Draft Licence currently provides for dispute resolution per Sections 57 and 58 of the 

RAA.  Again, this is a provision that is not a licence condition but simply recites existing 

law and which can and should be omitted in favour of a global condition that the Licensee 

must comply with applicable provisions of law.   

 

Condition 22 – Grid Code.   

 

The comments in respect of Condition 18 above are repeated here.   

 

BELCO also notes that the Authority should avoid including in the Licence so much 

specificity that compliance becomes impossible. As an example, the Condition provides 

that the Grid Code must provide for optimal supply, transmission, distribution and storage 

planned, organised and implemented in accordance with the Integrated Resource Plan 

(the “IRP”).  The Grid Code is required within 12 months yet the EA does not require the 

Authority to request the IRP from BELCO for up to two years from its commencement 

date.  

 

Condition 22 should consist of one provision as part of a global compliance obligation:  

BELCO must comply with the Grid Code.  The details and contents of the Grid Code are 

not licensing functions, but should be established by BELCO and approved by the 

Authority (as required by the EA).  

 

Beyond that general point, BELCO takes issue with many aspects of the Condition.  For 

instance, Condition 22.13 constitutes micromanagement of BELCO’s business. Further, 

the process for grid code changes set forth in Condition 22.5 et seq. is overly complicated, 

inflexible and unnecessarily burdensome and may be unworkable.   

 

Condition 23 – Obligations Regarding Integrated Resource Plan and Procurement 

of New Generation.  

 

Condition 23 regarding the IRP, aside from exceeding conditions relating to the licensing 

function, appears inconsistent with the IRP process set forth in Part 8 of the EA. 
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The Authority should refrain from attempting to augment the legislation by including in the 

Licence conditions which ought not to be so included.   

 

In the interests of avoiding confusion and conflicts with the law, Conditions 23.2 and 23.3 

should be removed. 

 

Condition 24.2 – Obligation to Enter into Power Purchase Agreements (Terms to be 

Substantially Similar).  

 

Condition 24.2 appears to contemplate the entry into a PPA by BELCO with BELCO.  As 

a matter of law, it is impossible to contract with one’s self.  Beyond this point, BELCO has 

no power to ensure anything with respect to the terms of PPAs with third parties because 

Condition 24.1 requires BELCO to enter into PPAs approved by the Authority.  A condition 

cannot be included in a licence where compliance by the Licensee is a practical or legal 

impossibility.    

 

Condition 26.1 – Retail Tariff & Restriction on Licensee’s Revenue (Licensee to Sell 

Electricity at the Retail Tariff).  

 

In this Condition, the definition for Retail Tariff is unclearly expanded upon, and it is 

BELCO’s suggestion that the period be inserted and the sentence end after the words 

“Retail Tariff” (as the same is already clearly defined in Part I, Section 1).   

 

Condition 26 – Retail Tariff & Restriction on Licensee’s Revenue (Natural Disaster 

Contingency Fund).  

 

BELCO repeats here its earlier comments made in connection with Condition 17.  While it 

is appropriate that the cost of the Fund be flowed through to the customer, the language 

in Condition 26 is not clear on this point.  BELCO endorses the concept of such a Fund, 

with this clarification. 

 

Condition 26.5 – Retail Tariff & Restriction on Licensee’s Review (Persistent 

Failure).  

 

Condition 26.5 is unclear, as it appears to be incomplete.  For instance, it does not specify 

the party responsible for retaining revenues. BELCO also believes that a process should 

be developed for determining what constitutes “persistent [failure]”, and it is suggested 

that this properly belongs in a general determination under Section 35 of the EA.   

 

Under Section 35 of the EA, tariff methodology can include performance incentives and 

reductions in rates of return (above confiscatory levels), but, under the EA, the tariff 

methodology so providing must be established by general determination.  Again, the tariff 

components and the ramifications of failing to meet incentives are not a part of the 

licensing function, and BELCO is entitled to fair compensation for its services pursuant to 

Section 35(2) of the EA.  As written, the Authority could deny BELCO any revenue at all, 

amounting to illegal confiscation and violating the EA.  
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Condition 28 – Central Dispatch and Merit Order. 

 

All above comments with respect to the Grid Code are repeated here.  

 

Condition 28.4 – Central Dispatch and Merit Order (Definition for Optimal). 

 

 This text of this Condition is incomplete.  

 

Condition 29.3 – Duty to Offer and Supply under Service Agreements (Approval).  

 

Condition 29.3 requires BELCO to have a service agreement approved within twelve 

months.  BELCO has no control over how long the Authority will take to approve a 

submission.  As such, the Condition should be redrafted to provide that BELCO will submit 

the requisite service agreement within a certain timeframe (as in Condition 30.1). 

 

Condition 34.1 – Indemnification (Third Party Claims).   

 

As a whole, Condition 34 lacks legal authority and is disproportionate.    BELCO is not 

aware of analogous provisions in other jurisdictions whereby the licensee is required to 

indemnify the regulator or the government as opposed to customers.   

 

Condition 34 should be removed, but failing removal, BELCO would not object to Condition 

34.1 provided that the Authority shall only indemnify the Authority in respect of injury or 

death for which BELCO has been found liable in a court of law and all appeals have been 

exhausted.   

 

Condition 34.2 – Indemnification (Authority/Government of Bermuda Damage and 

Interruption).  

 

The Authority and the Government of Bermuda are customers like any other, and it is 

unclear why the Authority advocates discriminatory treatment as between it and other 

customers.  Condition 34.2 should be removed.   

 

Condition 36.2 – No Abuse of Dominant Position (Actions Available to Authority).   

 

Condition 36.2 provides that, if the Licensee abuses it dominant position, the Authority 

shall be entitled to take those actions set out in section 26(1) of the EA.  Section 26(1) of 

the EA is the provision under which the Authority can require the Licensee to comply with 

remedies, but it does not itself set out any actions.  This provision therefore requires 

rewriting. 

 

Condition 38 – Insurance Requirements.   

 

Condition 38 is disproportionate, discriminatory, micromanages the Licensee’s business 

and will result in unnecessary costs (increasing rates for BELCO’s customers) and delay.  
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BELCO should be obligated to purchase insurance consistent with prudent utility practices 

and to report to the Authority as to the scope of the coverage obtained and at what cost. 

 

The Draft Licence is also vague with respect to the coverage requirements.  BELCO, and 

most utilities worldwide, do not procure natural disaster coverage for its transmission and 

distribution system given its prohibitive cost.  The Draft Licence is unclear as to whether 

this risk would need to be insured.  

 

BELCO, the entity, procures insurance; it will not be procured separately by either the 

TD&R Business or the Bulk Generation Business.  BELCO would be pleased to disclose 

the level and cost of its insurance programs, as well as the annual process to procure 

such insurance.  However, the requirements included in the Draft Licence require 

significant participation and approval with respect to insurance program details (including 

type, cover, levels and insurer identities) which are unnecessary given the full disclosure 

offered.  

 

BELCO also notes that, in addition to holding property cover for its buildings, it also 

procures insurance through its affiliate, the captive insurance company Ascendant 

Bermuda Insurance Limited, at market rates determined through a broker.   

• Are there any Conditions that should be added that are not currently included? 

Please include any reasoning and evidence in your answers.  

Answer: Yes. 

 

Condition 4.1 – Term of the Licence (No Term).   

 

While Section 28(1) of the EA provides that the term of any Licence shall not exceed 30 

years, the Draft Licence fails to include any term.  

 

For the sake of clarity, it is suggested that this Condition specify that the Licence shall be 

valid from the Commencement Date. 

 

Condition 11 – Accounting Requirements.   

 

Accounting separation is appropriate, subject to BELCO’s comments on Condition 11 

noted above, but will take time to achieve.  Further, before this obligation is imposed, a 

process needs to be established to obtain agreement on cost allocations and transfer 

pricing.  BELCO cannot comply with any accounting requirements without first obtaining 

agreement with the Authority on a separation methodology.  Hence, transitional provisions 

should be added indicating that accounting separation will be required after the Authority 

approves such an accounting separation methodology.  

 

Condition 35 – Force Majeure; Other Events.   

 

Particularly if the Authority is going to retain the concept of a licence as easily and often 

modified, as well as the indemnification condition to which BELCO strongly objects, then 



16 

 

this Condition must include, as force majeure events, governmental actions and Licence 

modifications absent the Licensee’s consent.  Needed is the addition of language such as 

the following:   

 

“Force majeure events suspending the Licensee’s obligations shall also include: 

(a) any action or failure to act without justifiable cause by any competent authority, 

other than a court or tribunal; 

 

(b) expropriation or compulsory acquisition of the whole or any material part of the 

Licensee’s assets; and 

 

(c) any future governmental action that effectively prohibits the Licensee’s ability 

to conduct its business, including enactment of a provision of law, regulation, 

general determination, administrative determination or order by a competent 

authority effectively prohibiting the Licensee from conducting its business, 

other than as a result of the Licensee’s breach of the terms of this Licence as 

originally issued.” 

Alternatively, the following can be added to the list of events currently included:   

 

“requirements, actions or failure to act on the part of governmental authorities; 

adoption or change in any law, regulation, statute, rule or regulation imposed by 

governmental bodies, including, without limitation, a change in the interpretation 

thereof; or any lawful order by any court or administrative agency (so long as the 

Licensee has not applied for or assisted in the application for such court or 

governmental action).” 

 

Licensee Rights.   

 

If the Authority believes that a simpler licence which merely includes the nine conditions 

set out in Section 26 of the EA is not an appropriate approach and instead favours a 

comprehensive licence that repeats much of the EA and RAA, then it follows that such 

licence should also elaborate upon the licensee’s rights as well as its obligations.  For 

example, a key right of the Licensee is its entitlement to full cost recovery in tariffs from its 

retail customers, on a timely basis and in the ordinary course, consistent with Section 35 

of the EA. 

• What system reliability standards ought to be imposed on BELCO, an[d] why?  Are 

current levels of system reliability acceptable for Bermuda’s electricity users?  

Answer:  As noted above, standards are not set as licensing conditions but rather are 

established in separate determinations with separate consultations.  The only appropriate 

licensing condition related to such standards is the Licensee’s duty to comply with such 

standards, whatever they may be.  Hence, this question regarding standards should not 

be asked now.  It ought to be asked in the context of a review of proposed reliability 

standards as a part of the public consultation regarding those standards.  Currently, the 

public has no information on which to offer educated comments.   
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BELCO recommends as an efficient process for such a separate consultation that BELCO 

identify to the Authority by a reasonable time what its current standards are and what it 

recommends as modifications or additions to the same.    

• Apart from system reliability standards, what other service performance standards 

ought to be imposed on BELCO, an[d] why?  

Answer:  See above.  The same reasoning set forth in the immediately preceding response 

applies here. 

• How should BELCO tender for new generation capacity? 

Answer.  This question is unrelated to the licensing function.  The EA sets out a process 

for obtaining new capacity to which BELCO and the Authority must adhere.  Under the 

IRP process, BELCO would not always tender for new generation capacity, and BELCO 

must always maintain adequate resources to meet its obligations as the provider of last 

resort.  If the Authority is seeking input to comply with its duty under Section 40(4) or the 

EA, then the Authority must comply with the EA and the RAA and hold a separate public 

consultation as to the content of that determination with adequate notice and information 

to allow for meaningful public input.          

• What methodology should the Authority use to calculate the retail tariff and the feed 

in tariff?  

Answer:  This issue is a matter for a separate general determination under the EA (which 

requires a separate public consultation).  It is not related to determining appropriate 

licensing conditions. 

 

Furthermore, with respect to any such future determination, the Authority suggests – in 

Paragraph 23 of the Consultation Document – that its methodology will focus on 

benchmarking.  Benchmarking is a useful tool if relevant comparative jurisdictions can be 

found.  This will be difficult given various factors, including the size and isolation of the 

Bermuda system and the need to maintain a First World quality of supply given the nature 

of Bermuda’s economy.  In any event, the touchstone for ratemaking, as provided in the 

EA, remains actual cost of service, including legacy costs and needed investment to 

maintain services.  Benchmarking, incentives, and other alternate ratemaking approaches 

always require, at the core, recognition of the actual cost of serving customers.  

• What provisions should be set out in Standard Contracts between BELCO and 

distributed generators?  

Answer:  This is not a subject matter relating to the licensing function.  It is the subject of 

a separate consultation after a proposal has been circulated upon which the public can 

comment, pursuant to the Section 49 of the EA.      
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• What obligations should be imposed on BELCO as regards its commercial and 

marketing practices so as to ensure consumers are protected?  

Answer:   This is not a subject matter relating to the licensing function.  It should be the 

subject of a separate consultation and administrative determination.  It is further wholly 

unclear what is meant by “commercial and marketing practices.”   

• What restrictions should be placed on BELCO’s disclosure and use of personal 

data?  

Answer:  BELCO submits that this is not a subject matter relating to the licensing function.  

It is the subject of a separate consultation and general determination after a proposal has 

been circulated upon which the public can comment (See EA, Section 39).  Moreover, with 

respect to this particular subject matter, the treatment of personal data is the subject of 

other legislative provisions such as those provided in the Personal Information Protection 

Act 2016 (“PIPA”).   

 

If the Authority is concerned that BELCO qua TD&R Licensee might wrongfully use 

personal data to advantage BELCO qua bulk generator in a competitive context, then 

enforcement procedures for abuse of a dominant position exist in the EA and RAA to 

protect against such abuse.     

  

81. Interested parties are invited to raise any matters not addressed herein that the 

Authority should consider in developing the electricity licenses. 

 

 Transitional Provisions  

 

BELCO notes that Paragraph 26 in the consultation document entitled “Consultation: 

Development of the Bulk Generation Electricity Licence for Renewable Energy for 

Bermuda” dated 8 May 2017 (the “Renewable Bulk Generation Consultation”) states as 

follows: 

“To deal with future implementation of the licenses in an administratively efficient manner, 

a number of Transitional Conditions are included as an Annex to each type of licence. 

These Transitional Conditions will expire by their own terms or the affirmative actions of 

relevant licensee and the Authority.” 

 

BELCO notes that no such Annex is included in the draft licence contained within 

Renewable Bulk Generation Consultation.  Given that the EA currently lacks transitional 

powers that would enable the Authority to effectively regulate the electricity sector while it 

puts in place the necessary administrative determinations, BELCO suggests that the 

Authority carry through with its stated intention in respect of all imminent bulk generation 

licences and the Licence.  

 

Consultation Document Commentary 

 

BELCO notes that it often disagreed with the views expressed in the Authority’s 

commentary included in the Consultation Document in Paragraphs 1 through 79.  
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BELCO’s focus above has been on providing comments on the Draft Licence, but BELCO 

looks forward to having the opportunity, through informal conversations or public 

consultations, to provide its comments on those views. 

 

BELCO looks forward to the publication of a general determination in connection with this public 
consultation in short order.  
 

Yours faithfully, 

 
Sean Durfy  

President and Chief Executive Officer 

 


